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INTRODUCTION. 


F Y REAT BRITAIN is the only mo- 
TJ narchical ſtate now exiſting, where 
the rights and privileges of the ſub- 
ject are, by the conſtitution, perfectly ſecu- | 
red againſt the incroachments of the prince ; 
and where no law can be made, or tax 
impoſed, without the conſent of repreſenta- 
tives choſen by the people themſelves. 
Altho' the bringing this admirable con- 
ſtitution to that degree of perfection it has 
now attained, has been the work of many 
ages, the ſeeds of it are to be diſcovered in 
the annals of thoſe nations that overſpread 
Europe upon the declenſion of the Roman 
empire, and whoſe cuſtoms and manners 
made ſo remarkable an alteration upon the 
face of that quarter of the globe. Men, 
who from their infancy had imbibed the ſpi- 
rit of liberty and independence, and allow- 
ed ſuperior command only to ſuperior merit, 


real or ſuppoſed, were not formed to yield 
A "= 
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to the unlimited controul of a ſingle ruler, 
or to ſubmit to the arbitrary dictates of one 
whom they themſelves had elevated to di- 
ſtinction. Hence, in all the new kingdoms 
eſtabliſhed in Europe, upon the irruption of 
the northern nations, the power of the mo- 
narch, at firſt only the leader of the con- 
quering army, was of a very limited nature: 
Nothing of moment was done or under- 
taken, but with the advice of the great and 
leading men, the proceres regni, who form- 
ed a body known by different names in 
different countries. The Cortes in the 
kingdoms of Arragon and Caſtile ; the an- 
nual afſemblies held in France under the 
names of Les Champs de Mars, and Les 
Champs de Mai ; afterwards ſucceeded by 
the States General ; the Wittenagemot in : 
England during the Anglo-Saxon govern- 
ment, were all of one origin ; and, being 
inveſted with the higheſt authority, render- 
ed the power of the kings more the ſhadow 
than the ſubſtance of regal dominion. 

K muſt not, however, be er that, 


body 
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body of the people were free and indepen- 
dent. The idea of an univerſal political 
liberty. was then unknown. - It was incon- 
ſiſtent with the feudal ſyſtem that took 
place in the new kingdoms of Europe; and. 
no example of a conſtitution, formed upon 
a baſis ſo excellent, appeared, till that ſy- 
ſtem had greatly declined, and had been in 
a manner totally obliterated. 

Neither muit we ſuppoſe, that the ſame 
identical mode of government took place 
in each of the ſeveral kmgdoms, formed 
upon the ruins of the Roman empire; or 
that the ariſtocratical liberty, with which 
each was at firſt influenced, continued to 
produce the ſame effects in all. In ſome, 
the power of the monarch was more, and 
in others leſs limited. In ſome, the national 
council was compoſed only of a few great 
and leading men; in others it was more 
diffuſed, comprehending a greater part of 
the body of the people. The circumſtan- 
ces of ſituation, climate, foil, commerce, 
and religion, the diſpoſitions and talents of 
princes, the factions amongſt the great men, 


A2 tended, 
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tended, in the courſe of years, to introduce 
revolutions in the political ſyſtem, and to 
form new conſtitutions of government: So 
that, while one nation daily improved, and 
at laſt brought its political liberty to the 
higheſt luſtre, others gradually declined, 
and in the end ſunk under the abject yoke 
of abſolute monarchy. 

To point out the various revolutions in go- 
vernment that have taken place in the diffe- 
rent nations of Europe, and to tracethe cauſes 
of theſe revolutions, would be to write the 
hiſtory of many ages. The reader may con- 
ſult other authors on that ſubject; which, tho? 
entertaining to a philoſophic and inquiring 
mind, is not neceſſarily connected with the 
view or intention of this treatiſe : It will be 
ſufficient for my purpoſe, to give a ſhort 
ſketch of the riſe and progreſs of parliament 
in this iſland. 
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ET LE I. 
Of the Engliſh Parliament. | 


' UTHORS differ much with regard 
A to the word Parliament. Some de- 
rive it from the French, others from 
the Celtic“; but all agree that it was un- 
known in England prior to the Norman con- 
queſt; nor do we find it in uſe till the reign 
of Henry III. Hence Craig, in his valuable 
treatiſe De Feudis, has been led to obſerve, 
that parliaments were firſt introduced by that 
prince: But, although the great council of 
the nation was, during his reign, brought 
nearer to the plan upon which parliament is 
now eſtabliſhed ; thoſe who ſuppoſe that, 
prior to this period, the kings of England 
were poſſeſſed of abſolute power, or unlimit- 
ed authority, mult be little verſed in the hi- 
Rory of that kingdom. 
| 11A 2 . What 


| * See Barrington's Obſervations, p. 67. 
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What particular form of government took | 
place in Britain, or, to ſpeak more properly, 
in the different ſtates in Britain, prior to its 
becoming a Roman province, can only be a 

matter of conjecture. We look in vain 
for certainty in ages fo dark and remote. 
But as, in all probability, this iſland was 
peopled from Gaul, it is natural to ſuppoſe 
that the ſame manners and cuſtoms would 
be introduced which prevailed in that part 
of the continent whence the firſt ſettlers 
came, and which are ſo well deſcribed by the 
two beſt hiſtorians that their own, or per- 
haps any age has produced, Caeſar and Ta- 
citus. * | 
While Britain remained under the power 
of the Romans, it would no doubt be ſubject 
to their government and laws, like any other 
province; but, when they were obliged to 
abandon it, in order to preſerve countries 
nearer the ſeat of empire, and the luxuri- 
ous and effeminated - Britons were over- 
powered by the Saxons, whom they had in- 
vited to aſſiſt them againſt the incurſions of 
the Picts and Scots, the form of government, 
eas! | to 
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to which theſe new conquerors had been ac- 
cuſtomed, would naturally take place. We 
accordingly find, that, even during the hep- 
tarchy, all matters of public concern were 
tranſacted by the king, with the advice of the 
great council of the nation, which was held 
under the ſeveral names of M:chel-/pnoth, or 
great council, Michel-gemote, or great meet- 
ing, and more frequently, Wittena-gemot, or 
the meeting of the wiſe men. 

After the union of the different king- 
doms that compoſed the heptarchy, King 
Alfred ordered this national aſſembly to 
meet twice in the year, or oftner, if neceſ- 
ſary; and, as the ſucceeding Saxon and Da- 

niſh monarchs held frequent councils of 

' this ſort, for the purpoſe of enacting laws; 
ſo, from the titles prefixed to theſe laws, we 
may ſafely conclude, that both the king and 
the great council were underſtood to have a 
Joint, and neither of them an excluſive au- 
thority, in matters of that kind *. 
. Who 

* 'The preamble to the laws of Edgar is thus exprefled: 

* Haec ſunt inſtituta quae Edgarus Rex conſilio ſapien- 


&c. 
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Who were the conſtituent members of 
this great council, our beſt antiquaries have 
not been able with certainty to decide. It is 
agreed on all hands, that the biſhops and 
abbots, and the aldermen, or governors of 
counties, were admitted to it; and it is na- 
tural to ſuppoſe that the judges, or men 


learned in the law, would likewiſe make part 


of an aſſembly of that kind. It is alſo pro- 
bable, that the more conſiderable proprietors 
of land would be intitled'to a ſeat in this 
national couneil; but I can ſee no certain 
ground for concluding, that, in thoſe days, 
there was any ſuch thing known as a repre- 
ſentation of boroughs : The cities were then 
little better than villages ; and the nature of 
government favoured too much of ariſtocra- 
cy to countenance ſuch a repreſentation. 
The 


tum ſuorum inſtituit. The laws of Ethelſtan are en- 
titled, © Haec ſunt judicia quae ſapientes conſilio Regis 
Ethelſtani inſtituerunt. And thoſe of Edmund, Haec | 
« ſunt. inſtitutiones quas rex Edmundus et epiſcopi ws 
«* cum ſapientibus ſais, inſtituerunt. 

+ See Brady's treatiſe of Engliſh boroughs, p. 3. 4. 5- 
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The Norman conqueſt is a remarkable 
aera in the Engliſh hiſtory, and could ſcarce- 
ly fail to produce at leaſt a temporary revo- 
lution in the internal polity and conſtitution 
of that kingdom. William, though he 
founded his title to the crown, both upon a 
pretended will of King Edward, and upon a 
ſuppoſed election of the people, ſtill retained 
the idea and manners of a foreign conqueror. 
He, for a time, indeed, ſhewed great affa- 
bility and regard to his new ſubjects; but he 
took care to place all real power in the hands 
of his Norman followers: And the commo- 
tions that happened after he left the king- 
dom, on his firſt expedition to Normandy, 
furniſhed him, at his return, with a pretext 
for uſing the Engliſh with much rigour. 
This produced new inſurrections; but theſe 
proving unſucceſsful, only gave a handle for 
ſtill greater ſeverity ; and, by the confiſca- 
tions which followed, added conſiderably to 
his power, and enabled him, even with ſome 
| ſhow of juſtice, to gratify the rapacity of the 
Normans. He accordingly ſtripped the na- 
tives almoſt entirely of their property; and, 

eſtabliſhing 
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eſtabliſhing the feudal ſyſtem over the whole 
kingdom, as it then ſubſiſted in France and 
Normandy, he divided all the lands in Eng- 
land, excluſive of the church-lands and the 
royal demeſnes, into about 700 baronies, 
which, with the reſervation of the ordinary 
feudal ſervices, he beſtowed upon the moſt 
conſiderable of his Norman followers; and 
theſe again parcelled out part of the lands ſo 
conferred upon them to other foreigners, 
who were denominated knights or vaſſals, 
and paid the barons the ſame ſervices and 
ſubmiſſion which they themſelves paid to 
the ſovereign. Nor did William ſtop here; 
he reduced the eccleſiaſtical revenues under 
the ſame feudal government, and obliged the 
biſhops and abbots to furniſh, during the 
time of war, a certain number of knights, 
or military tenants, proportioned to the ex- 
tent of territory which they poſſeſſed. | 
By this innovation, William's power muſt 
have become greater, and his authority more 
extenſive than that of any of the Engliſh 
monarchs, during the period of the Anglo- 
Saxon government, The natives, either | 
to- 


OP 
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totally diſpoſſeſſed of their lands, or glad to 
hold them of the Norman barons, would 
not be called upon to aid the ſovereign with 
their councils; and the Normans, who came 
in their place, owed too much to the arbitra- 
ry ſway of William, to pretend to controul 


his authority. Conſtantly employed, not 


only in his reign, but during the reigns of 
his immediate ſucceſſors, either in ſecuring 
themſelves againſt the revolts of the natives, 
or in ſerving their princes in expeditions 
on the continent, they could not for ſome 


time acquire fo firm an eftabliſhment, as to 


enable them effectually to repreſs the arbi- 
trary dominion which theſe princes aſſumed. 
No ſooner, however, did they begin to u- 
nite with the nation, and to gain a ſecurity 
in their poſſeſſions, than the natural genius 
and mariners of the country whence they 


came, taught them to oppole even the ap- 


pearance of deſpotiſm. And thus the very fa- 
vours which the conqueror beſtowed upon 
his followers, ſerved to make them the more 


formidable to his poſterity. 


We 


12 Of the Engliſh Parliament. 


We muſt not, however, imagine that the 
antient mode of government ſuffered ſo ma- 
terial an alteration by the conqueſt, as to 
render the great council no longer a part of 
the conſtitution, or that the firſt kings of 
the Norman race were totally independent. 
An alteration fo favourable to the crown was 
not eaſily brought about, and was indeed 
totally inconſiſtent with the feudal ſyſtem, 
which, if William did not firſt introduce into 
England, he certainly eſtabliſhed and con- 
firmed. It was the privilege, as well as the 
duty of all thoſe who held in capite of the 
ſovereign, to attend his great court, of which 
they were the peers; and, although Wil- 
liam and his immediate deſcendents were not 
{o dependent upon the will of the barons, 
who, from the cauſes above mentioned, were 
then only in the infancy of their power, 
there are many inſtances of theſe barons 
being ſummoned to attend the great council, 
along with the dignified clergy, who had a 
two-fold right to be called ; firſt, in conſe- 
quence of antient uſage, during the Anglo- 
Saxon government; and, ſecondly, as be- 


ing 
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ing themſelves the King's tenants in ca- 
pite for their fees. 

But theſe councils differed materially from 
parliament, as we now underſtand the word. 
There was no election of repreſentatives for 
counties or boroughs ; no ſeparate houſes of 
lords and commons: The biſhops, and abbots, 
and the barons, who were the immediate 
vaſſals of the crown, were the only members 
of theſe councils, and met together in one 
body, to deliberate upon public affairs. Nay, 
what is very remarkable, inſtances occur of 
foreign barons ſitting and voting in the great 
council of the nation ; and we find laws that 
were enacted in foreign parts binding up- 
on the kingdom. Several Norman barons 
voted in the great council, which was ſum- 
moned in 1164, by Henry II. for the pur- 
poſe of trying Thomas a Becket *, and one 
of the moſt equitable laws made in that 2 
prince's reign, forbidding the goods of avaſlal 
to be ſeized for the debt of his lord, unleſs. 
the vaſſal were ſurety for the debt, and or- | 
dering the rents of vaſlals to be paid to the 

| MER 244: 5 cre- 
* Fits-Steph, p. 36. 
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creditors of the lord, and not to the lord him- 
ſelf, paſſed in a council which was held at 
Verneuil, and conſiſted of ſome prelates and 
barons of England, and others of Norman- 
dy, Poitou, Anjou, Maine, Touraine, and 
Brittany; and took place in all theſe diffe- 
rent territories *. | 
While the immediate vaſſals of the crown 
continued to be few in number, there' was | 
no room for repreſentatives; but, in time, ; 
they became too numerous to meet together | 
in one body. Thoſe who had only ſmall fees 
were likewiſe apt to conſider attendance in the 
great council as a hardſhip, and accordingly 
wiſhed 


* Bened. Abb. p. 248. This author does not indeed 
poſitively ſay, that this law was ordered to be obſerved in 
England; but, as all the other countries mentioned by him 
were equally independent of each other, there is no 
reaſon to ſuppoſe that it did not extend to England as 
well as to the reſt. His words are, Hoc ſtatutum et con- 
« ſuetudinem ſtatuit Dominus Rex, et teneri praecepit in 
omnibus villis ſuis, et ubique in poteſtate ſua, ſcilicet, 
Normannia, et Aquitania, et Andegovia, et Brittania, ge- 
« nerale et ratum. Et, ut hoc ſtatutum firmiter tenere- 
« tur, et ratum permaneret, ſcripto — et figilli 
«© ſui auctoritate confirmari fecit. 


— — 
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wiſhed to avoid it. Some denied their te- 
nors, on purpoſe to get free of the burden; 
and others uſed intereſt to obtain charters 
to exempt them from ſerving in parlia- 
ment *. | 

Theſe cauſes, joined to the great alteration 
made upon the ſtate of boroughs by the Nor- 
man princes, who beſtowed upon them ter- 
ritories in property, holding immediately 
of the crown, and by the acceſſion of wealth, 
which growing induſtry and commerce pro- 
duced amongſt their inhabitants, naturally 
occaſioned a remarkable variation in the con- 


ſtitution of the great council. The eccleſia- 


ſtical dignitaries and the great barons con- 
tinued to attend in perſon. The leſſer ba- 
rons deputed a certain number from each 
county to repreſent their body; and the bo- 
roughs, as immediate tenants of the crown, 
were likewiſe permitted to ſend repreſenta- 

tives to the national aſſembly. 
At what preciſe period this new eſtabliſh- 
ment firſt took place, does not with certainty 
appear : 


Coke 4. inſt. 49. 
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appear: It is commonly aſcribed to that pe- 
riod of the reign of Henry III. when the 
Earl of Leiceſter was at the head of affairs. 
It appears, indeed, to be pretty evident from 
the charter of King John, granted in 1205, | 
that the repreſentation of the ſmaller ba- 
rons had not then been introduced ; for, as 
by that charter the archbiſhops, biſhops, ab- 
bots, earls, and great barons of the realm, 
weretobeſummoned ſingly by the King's let- 
ters; ſo all the other ſmaller barons, who held 
in capite, were to be ſummoned in general 
by the ſheriffs and bailiffs. Neither does a- 
ny thing in this charter authoriſe us to be- 
lieve that any repreſentation of the boroughs 
had at that time taken place; and the firſt 
ſummons for calling the repreſentatives of 
counties and boroughs, that is now extant, 
iſſued no earlier than the 49th year of Hen- 
ry III. Nor does it even with certainty ap- 
pear that the boroughs were regularly ſum- 
moned ſo early. All we find is, that the 
cities of York and Lincoln, and other bo- 
roughs of England, were written to, and re- 
quired to ſend two of the moſt diſcreet men; 
and 
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and the firſt regular ſummons we meet with, 
directed to ſheriffs for the election of ci- 
tizens and burgeſſes, is in the 23d of Ed- 
ward I. * 


It is equally uncertain, when the parlia- 
ment of England was firſt ſeparated into two 
different houſes: That ſeparation muſt, 
however, have taken place before the year 
1376, when we find a ſpeaker of the com- 
mons elected by them f. 

1 3 From 


* A late ingenious author has, in a manner, promiſed 
to the public, to exhibit a connected view of ſeveral direct 
arguments, which prove a repreſentation of the commons 
before the 49th of Henry III. See hiſtorical diſſertation 
concerning the antiquity of the Engliſh conſtitution, 
p. 281. I hope he will perform this promiſe; in the 
mean time, the reader may conſult the hiſtory of Henry 
IT. by Lord Littleton, who is a very warm advocate 
for a more early repreſentation of the boroughs. | 

+ It is remarkable that this ſpeaker of the commons, 
whoſe name was Peter- de la Mare, had been impriſoned 
and detained in cuſtody by King Edward III. for his free- 
dom of ſpeech, in attacking the Miſtreſs and the Mini- 
ſters of that Prince; Hume, 3. vol. p. 3. Carew in his 
preface, p. 6. ſays, That, in the parliaments of the 18. 
and 22. of Edward I. the Lords and commons met toge- 
ther to hear the cauſe of calling the parliament, and when 
that was declared, ſeparated in order to conſider and de- 
bate apart, of the matters given in charge. 
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From that period, we find a regular par- 
liament, conſiſting of lords and commons 
the firſt compoſed of the eccleſiaftical dig- 


nitaries, and the great barons or peers, who 


were ſummoned /ingulatim by the king's 
letters; and the ſecond, of the repreſenta- 


tives of counties and boroughs, who were 


ſummoned per wicecomtes; and the only 
material alteration that happened with re- 
gard to either of theſe bodies, down to the 
union of the two kingdoms, (except du- 
ring the time of the uſurpation, when the 
conſtitution was totally unhinged), was, 
that, upon the diſſolution of monaſteries in 


the reign of Henry VIII. the number of the 


ſpiritual lords was greatly reduced, being 
thenceforth confined to the two archbiſhops, 


and twenty-four biſhops ; whereas former- 


ly the mitred abbots and priors made part 


of that branch of the upper-houſe. 


Having thus preſented the reader with a 
ſhort ſketch of the origin and conſtitution 
of the Engliſh parliament ; and it being no 
part of my plan to enter into a minute diſ- 
cuſſion ot the powers or ſeparate depart- 

ments 
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ments of its ſeveral branches, or of the 
mode of election of the commons that has 
been there eſtabliſhed, I ſhall now proceed 
to conſider the origin and conſtitution of 
the parliament of Scotland. 


B 2 I 


r £0 


Of the Parhament of Scotland. 


N this title I propoſe, in the firſt place, 
to trace the origin and the ancient 
conſtitution of parliament in Scotland ; 

and next, to ſtate the ſeveral changes it un- 
derwent, down to the union of the two 
kingdoms ; after which, I ſhall point out 
in what particulars it differed moſt materi- 
ally from the parliament of England, and 
attempt to explain the cauſes of theſe diffe- 
rences. | 


8 R S N 


Of the Origin and firſt Conſtitution of Par- 
liament in Scotland. 


f 


The more ancient hiſtory of Scotland, 
like that of all other nations, is involved 
| | iN 
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in obſcurity and fable. Particular cir- 
cumſtances have, however, concurred, to 
bring down that obſcurity to a later period 
than otherwiſe would have happened. Of 
theſe, the deſtruction of many, and the ab- 
ſtraction of others, of the public records 
and monuments by Edward the firſt of 
England, if true, is not the leaſt remar- 
kable. 

The Engliſh have the laws of their Sax- 
on kings: The Scots do not even pretend 
to have any of an older date than the time 
of Malcolm II. who began to reign only in 
the year 1004; and, from the names of 
offices, and the titles and other vocables 
mentioned in the laws aſcribed to that prince, 
there ariſes at leaſt a ſtrong preſumption 
that they are the compoſition of a later age. 
The judicious Sir H. Spelman conjectures, 
that the name of Malcolm II. has been er- 
roneoully ſubſtituted by tranſcribers in the 
place of Malcolm III. whoſe reign commenced 
in 1057, only a few years before the Nor- 
man conqueſt *, But there 1s reaſon to be- 

B 3 | lieve 


# Reliquiac Spelmanianae, p. 28. 
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lieve that they are the production of a ſtill 
later period. 

Notwithſtanding this darkneſs which at- 
tends the Scottiſh hiſtory, we may reaſo- 
nably ſuppoſe, that the antient form of go- 
vernment would be ſimilar to that which 
took place in England after the arrival of 
the Saxons, and was eſtabliſhed 1n the other 
nations of Europe that were formed upon 
the ruins of the Roman empire. For, fo 
far back as we can go, with any degree of 
certainty, we diſcover a limited monarchy, 
and find, that all matters of conſequence or 
public concern were tranſacted, not by the 
king alone, but by the king and his great 
council; and this great council is eaſily 
traced to have been of the ſame nature, and 
compoſed of the ſame members, with the 
great council of England during the time 
of the Saxons, and the reigns of the firſt 
princes of the Norman line. 

The ſtatutes of William J. commonly cal- 
led William the Lion, who began to reign in 
I 105, are thus titled : © Statuta five aſſiſae re- 


* gis Willielmi regis Scotiae factae apud Perth 
: coram 
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© coram epiſcopis, abbatibus, baronibus, ct 
aliis probis hominibus terrae ſuae.* And 
the very firſt chapter begins with theſe re- 
markable words : © Placuit Regi et concilio 
ſuo.“ The epiſcopi, the abbates, and the 
barones are well known; but it may be aſked, 
who were underſtood by the general deſcrip- 
tion of the © alu probi homines terrace ſuae, 
whom we likewiſe find mentioned as making 
part of the great council, in the 2d chap- 
ter of the ſtatutes of Alexander II.? The 
words are no doubt extremely comprehen- 
ſive; but the ſtatutes of thoſe two princes 
do themſelves ſufficiently anſwer the que- 
ſtion. In the 32d chapter of the Aatuta 
Wilhelm there is an enumeration of the 
members of the commune concilium, which is 
there expreſsly deſcribed as conſiſting of the 
Ppraelati, comites, barones, and libere tenentes. 
We may therefore ſafely conclude, that the 
F ali probi homines terrae, mentioned in 
the title of theſe laws, were no other than 
the {mall barons, - who held in capzte of the 
crown. Did any doubt remain, it would be 
cleared up by the 3d chapter of the ſtatutes 
” B 4 h of 
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of Alexander II.; which enacted, * Quod 


© de caetero, non fiat ſacramentum de amiſſi- 

one vitae, vel membrorum hominis ſeu 
* terrace, niſi per fideles homines, et per pro- 
bos libere tenentes per cartas.? 

Theſe ſtatutes clearly ſhow, that, in thoſe 
days, the inhabitants of the boroughs made 
no part of the great council of the nation ; 
nor 1s there any reaſon to ſuppofe that re- 
preſentatives from boroughs were admitted 
till near the end of the reign of Robert 
Bruce. There are extant two collections 
of ſtatutes, ſaid to have been made in that 
prince's reign, the prima et ſecunda fiatuta 
Noberti. From the Hatuta ſecunda, which, 
however, are not authenticated, nothing is to 
be learned with regard to the conſtitution of 
parliament at that time; but, from the title 
prefixed to the fatuta prima, which were 
enacted in a parliament held at Scone in the 
13th year of Robert's reign, we have good 
reaſon to believe, that no repreſentation of 
the boroughs had as yet taken place, no 
mention being made of any ſuch repreſen- 

| tatives 
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IF tatives in the enumeration of the conſtitu- 
ent parts of that parliament “. 

| We have, however, certain evidence, 
from an indenture drawn up in 1326, be- 
tween this Robert Bruce and the earls, ba- 
rons, freeholders, and communities of bo- 
roughs (as they are there termed) by which 
he obtained a grant, during life, of the tenth 
penny of all the farms and revenues be- 
longing to the laity, that burgeſſes were 
then admitted to parliament f. They were 
probably called upon that occaſion, becauſe 
it was in view to tax the property of bur- 


geſſes 


* They are thus deſcribed: Robertus, Dei gratia, 
© Rex Scotorum, anno regni ſui decimo tertio, die Domi- 
© nica proxima, cum continuatione dierum poſt feſtum 
Sancti Andreae Apoſtoli, ſubſequentium, reſidens apud 
Sconam, in plano parliamento ſuo tento ibidem, habi- 
toque ſolenni tractatu, cum epiſcopis, abbatibus, priori- 
bus, comitibus, baronibus, et aliis magnatibus de com- 
* munitate totius regni ibidem congregatis ; ſuper va- 
« ris et arduis negotiis, ipſum et regnum ſurſm tangenti- 
bus, atque in futuro tangere valentibus.” 

+ The original indenture is in the advocates library; 
and a copy of it is to be found in the appendix to the 
Law Tracts, printed at Edinburgh in 1958. 
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geſſes as well as land-holders; and they per- 
haps had no voice in other matters: But 
that they were conſidered as a ſeparate and 
diſtinct branch of parliament ſo early as the 
reign of David II. the immediate ſucceſſor 
of Robert Bruce, is evident from the ſta- 
tutes of that prince; for, in the 41ſt chap- 
ter of theſe ſtatutes, the three eſtates, or tres 
communitates regni, are particularly men- 
tioned : In parliamento ad inſtantiam tri- 
um communitatum, per Regem expreſſe 
conceſſum et publice proclamatum, &c. In 
thoſe days, there was no diſtinction in parlia- 
ment between the greater and ſmaller barons; 
the third eſtate muſt therefore have con- 
ſiſted of the burgeſſes, as the firſt did of the 


eccleſiaſtical dignitaries, and the ſecond of 


© the comites, barones, et libere tenentes.? 
It is from the period of admitting the re- 
preſentatives of boroughs to the great coun- 
cil of the nation that we may date the ex- 
iſtence of parliament, properly ſo called *. 
| I 
* The word parliament 1s not to be found in any of the 
eld ſtatutes prior to thoſe of Robert Bruce; and it ap- 


pears 
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I ſhall now proceed to mention the altera- 


tions that its conſtitution afterwards under- 


Went. 


SECTION II. 


Of the Alterations in the Conſtitution of the 
Scotch Parliament, from the time that the 
Repreſentation of Boroughs was intro- 
duced, down to the Union of the two 
Ringdomis. 


E have ſeen that the repreſentation 

of counties took place, 3 in England, 

at leaſt as early as the repreſentation of bo- 
roughs. This, however, was not the caſe in 
Scotland; and, though it may wikh reaſon 
be ſuppoſed, that the ſmall barons were, be- 


fore that period, become too numerous to at- 
tend in perſon, and that many of them were 


little 


pears to have been uſed for the firſt time in Scotland in 


the treaty of marriage made in 1290 with Edward I. A- 


bercrombie, vol. I. p. 460. 


; 
; 
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little able to bear the expence of ſuch atten- 
dance; yet no attempt was made to relieve 
them till the ſeventh parliament of James J. 

It does indeed appear, that perſonal at- 
tendance was not always deemed neceſſary, 


and that it was cuſtomary for thoſe who 


were bound to ſerve in parliament to name 
procurators or deputies ; but this practice 
was juſtly corrected by the act 1425, cap. 
52. which enacted, That all prelates, erles, 
© barronnes, and freehalders of the king 
within the realme, ſen they ar halden to 
give preſence in the kingis parliament and 
general councel, fra thine foorth be halden 
to compeir in proper perſon, and not be a 
« procuratour ; but gif the procuratour al- 
« Jeage there, and prove a lauchfull cauſe 
of their abſence.* We accordingly learn, 
from the titles prefixed to the acts of the 


th, 7th, and 8th parliaments of this prince, 


that thoſe who could not give a reaſonable 
excuſe for their abſence were fined in L. 10. 
The words are: Comparentibus omnibus 
* lis qui debuerunt, et voluerunt, et potue- 
runt commode intereſſe, abſentibus qui- 


buſdam 
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« buſdam aliis quorum quidem legitime ex- 
cuſati fuerunt; alii vero, quaſi per contu- 
© maciam, ſe abſentaverunt, quorum nomi- 
© na patent in rotulis ſectarum, quorum quiſ— 
que adjudicabitur in amerciamento decem 
« librarum *.? 

But, by the act 1427, cap. 10 1. the ſmall 
barons and free tenants (the old libere 
tenentes) were relieved of the burden of at- 

tending 


This fine was conſiderably increaſed by the acts 1587, 
cap. 34. and 1617, cap. 7.; and ſtill more ſo by two un- 
printed acts of the 2d ſeſſion of the 1 parliament of 
Charles II.; and by the firſt act of the 3d ſeſſion of che 
1ſt parliament of William and Mary. The act 1617, cap. 7. 
did however allow thoſe prelates and peers, whoſe abſence 
was lawfully excuſed, to give proxies to ſome of their own 
eſtate to vote for them; but no ſuch privilege was by that 
ſtatute given to the ſmall barons or burgeſſes. This act 
likewiſe declared, that no excuſe thould be received but a 
licence from the King, if within the kingdom, or, in his 
abſence, from his High Commiſſioner, and, in the abſence 
of ſuch Commiſſioner, from the Lord Chancellor and 
Lords of the Secret Council, to be produced the firſt day 
of the parliament. Hence Sir George M*Kenzie obſerves, 
that the allowing proxies was an advantage to the King, 
ſeeing it depended upon him whether or no they could be 
ettectual. See his Obſervations, p. 344. 
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tending parliament, upon condition of their 
ſending two or more wiſe men, as commiſ- 
ſioners, from each ſhire, according to its ſize, 
except the two ſhires of Clackmannan and 
Kinroſs, which, being very ſmall, were only 


to ſend each of them one com miſſioner. 


This act further directed, that out of theſe 
commiſſioners a wiſe and expert man ſhould 
be choſen, who ſhould be called the Com- 
mon Speaker of parliament, and propoſe all 


things pertaining to the commons in par- 


liament; and that the whole commiſſioners 
ſhould have coſtage (i. e. their expences) 
from thoſe of their reſpective ſhires who 
owed attendance in parliament *. 


It 


By the act 1587, C. 114. It was ordered, that all free- 
holders ſhould be taxed for the expence of the commiſ- 
ſioners of the thires ; that the Lords of council and ſef- 


ſion ſhould yearly direct letters at the inſtance of the 


commiſſioners, for conveening the freeholders to make 


ſuch taxation; and that, for payment thereof, letters of 
horning and poinding ſhould be directed upon a charge 


of ſix days. Still however this taxation was uncertain 


and undetermined; but by the act 1661, c. 35. five 
pounds Scots were allowed to every commiſſioner for each 
day's attendances including the firſt and laſt days of the 

5 parliament, 
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It is probable that at this time James I. 
who had received his education in England, 
intended to put the parliament of Scotland 
upon the ſame footing with the Engliſh 
parliament, and to render the commons a 
ſeparate houſe. But, if ſuch was his inten- 
tion, it did not take place. On the contra- 
ry, no part of this ſtatute ſeems to have 
been much regarded. The ſmall barons 


neglected to elect commiſſioners, and were 
of courſe ſtill obliged to give perſonal at- 


tendance, that being the condition under 
which they were relieved of the burden. 
| We 


parliament, and a certain number of days for going and 
returning, for which all the freeholders, heritors, and 
liferenters, except noblemen and their vaſſals, were to be 
liable in proportion to the value of their reſpective lands 
and rents within the ſhire. This daily allowance was 
however only given for the days the cammithoners ac- 
tually attended; and by the act 1690, c. 1. the clerks. 
of ſeſſion, as deputies of the clerk-regiſter, were ordered 
to make ſederunts of each diet of parliament, and to mark 
thoſe who were abſent. By this act the clerk-regiſter was 
likewiſe ordered to give certificates to the commiſſioners 
of ſhires and boroughs of their attendance, in order that 
they might exact their fees from the ſhires and boroughs 
which they repreſented. 


32 Of the Parliament F Scotland. 


We accordingly find a new act paſſed about 
thirty years after, by which it was enacted, 
e that no freeholder under L. 20. ſhould be 
conſtrained to come to parliament as for 
preſence, except he were a baron, or were | 
ſpecially called by the King's officer, or by | 
writ “.“ And, in the reign of James IV. 
another act paſſed, relieving all barons and 
freeholders within 100 merks of new ex- 
tent, unleſs ſpecially written for by the 
king, but enjoining all thoſe of a higher 
extent to come to parliament, under the 
pain of the old fine F. 

Notwithſtanding theſe acts, the ſmall ba- 
rons ſeem to have been very remiſs in their 
attendance. Few of them went to parlia- 
ment except upon particular occaſions ; ſo 
that at laſt a doubt aroſe, how far they 
were entitled to a ſeat |; and it was not till 

| "he 


* 1457» c. 75. 

d 1503, c. 78. 
We learn this from a letter from Thomas Randolph 
to Sir William Cecil, of the ioth of Auguſt 1 560, in which 
he tranſmitted a copy of a * from the leſſer barons, 


praying 


— 


* 
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the reign of James VI. that the repreſenta- 


tion of the ſmall barons by commiſſioners 
from the ſeveral ſhires, was fully eſtabliſh- 
ed by the act 1587, c. 114. 

This act proceeds upon a recital of the 
old ſtatute of James I. in 1426, and regu- 
lates the manner in which the commiſſion- 
ers were to be elected and warned to parlia- 
ment. | | 
The act of James I. allowed every free- 
holder a voice in the election of commiſ- 
ſioners; but, by the act now under conſider- 
ation, only thoſe who were poſſeſſed of a 
forty ſhilling land in free tenantry, and 
had their actual dwelling and reſidence 
within the ſhire, were permitted to vote. 

The qualification of the commiſſioners 

GC required 


praying to be admitted to the parliament that was then 
held, and that all former a&s concerning their place and 
eſtate, and in their favour, ſhould be confirmed, appro- 
ved, and ratified. The original letter is in the paper-ot- 
fice in the tower of London, and a copy of it is to be 
found in the appendix to Dr Robertſon's hiſtory of Scot- 


land, during the reigns of Queen Mary and King James 


VI. 
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required by this act, was, that they ſhould 
be the king's freeholders, reſident indwell- 
ers within the ſhire, of good rent, and well 
eſteemed. But what the amount of their 
rent or eſtate ſhould be, is not mentioned. 
It is probable that the rent which intitled a 
freeholder to elect, would alſo intitle him 
to be elected a commiſſioner. 

With regard to the mode of election, the 
freeholders were appointed to meet at the 
firſt head court after Michaelmas yearly *; 
or, failing thereof, at any other time when 

| my 


* or old, the ſheriffs of the ſeveral counties were d 
to hold three head-courts in the year, for the due admi- 
niſtration of juſtice, at which all freeholders were obliged 
to attend; Q. Attach. cap. 33. H 3. & 5. Thoſe who 
owed ſuit and preſence were obliged to attend perſonal- 
ly; but thoſe who owed ſuit only, were allowed to ſend 
their ſuitors or proxies, ſuch proxies being however qua- 
lified to paſs upon an aſſize, 1540, cap. 71. But at pre- 
ſent there is only one head-court held in the year, on a 
fixed day, at Michaelmas, or about that term. There 
the ſreeholders aſſemble to adjuſt their rolls, in the man- 
ner to be afterwards taken notice of. No freeholder, 
however, can now be ſubjected to any fine, for abſence 
from any ſheriff court, unleſs he be ſummoned to ſerve as 
a juryman, or for ſome other lawful . ; 20th Geo. 
II. cap. 50. 
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they ſhould pleaſe to aſſemble for that pur- 
poſe, or be required to do fo by his Majeſty ; 
and, after chuſing their commithoners, they 
were to notify their names in writing to the 
director of the chancery. This act further 
ordered the commiſſions to be ſealed and 
ſubſcribed, by at leaſt ſix of the barons and 
freeholders; and, by a ſubſequent act of the 
ſame prince *, no barons were to be recei- 
ved as commiſſioners for ſhires in parlia- 
ment, without producing ſufficient commiſ- 
ſions, granted to them in a full convention 
of all the barons of the ſhire, and authori- 
ſed (authenticated) by the ſubſcriptions of a 
great number of the barons then preſent, 
and likewiſe by the ſubſcription of the clerk 
of the meeting. 

The commiſſioners for ſhires being in this 
manner yearly elected, the ſtatute directed 
that they ſhould be warned to any parlia- 


ment or general convention to be afterwards 
held, by precepts iſſuing from the chance- 
ry, the form of. ſummoning to parliament 

2 that 


* 1597, cap. 276. 
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that was in uſe before the leſs troubleſome 
mode of a general proclamation, took place. 
It was further appointed by this act, that 
an equal number of the commiſſioners from 
ſhires ſhould be upon the committee of ar- 
ticles *, with thoſe put upon that committee 
from amongſt the commiſſioners of bo- 
roughs, and that their appearance in par- 
lament ſhould relieve all the remaining 
{mall barons and freeholders from giving 

ſuit and preſence therein 7. 1 
However ſimple and plain this plan of 
electing commiſſioners from ſhires may ap- 
pear, 


* The nature of this committee which was named at 
the beginning of each parliament, will be fully explained 


in the ſequel. | 
+ As this a& did not expreſsly exclude the other ſmall 


barons, it may be aſked, Whether they might have at- 


tended in perſon, notwithſtanding their ſending commiſ- 


ſioners to parliament? I apprehend that this queſtion 
muſt be anſwered in the negative. To attend both per- 


ſonally and by repreſentatives, would have been incon- 
' ſiſtent; and, though our ſtatutes are not always very accu- 


rately expreſſed, we may ſafely conclude, that it was the 
intention of the legiſlature to exclude them; nor do we 
find any inſtance of their ever aſter appearing in parlia - 
ment, but by their commiſſioners. : | 


is 
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pear, it would ſeem, that ſeveral queſtions 
aroſe with regard to the right of voting in 
theſe elections. To prevent ſuch queſtions 
in time to come, it was declared by the act 
1661, cap. 35. That, beſides all heritors, 
who held a forty ſhilling land of the king 
in capite, all heritors, liferenters, and wad- 
ſetters, holding of the king, and whoſe 
yearly rent amounted to ten chalders of 
victual, or L. 1000, (all feu-duties being 
deduQed), ſhould be capable of electing or 
being elected. 

To diſcover whether a perſon was truly 
poſſeſſed of ten chalders of victual, or L. 1000 


of free rent, would often be a matter of 


difficulty. Of courſe many queſtions would 
ſtill ariſe, with regard to the right of voting, 
ind much time would be conſumed in par- 
lament, by judging of controverted elec- 
tions. A new ſtatute was therefore made 


about twenty years after, 1681 cap. 21. by 


which a variety of rules were laid down 
for regulating the elections of commiſſion- 


ers from ſhires. 
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By this act it was in the firſt place decla- 
red, that none ſhould have a right to vote, 
but thoſe who at the time ſtood publicly 
infeft in property or ſuperiority, and were 
in poſſeſſion of a forty ſhilling land of old 
extent, holding of the king or prince, di- 
ſtint from the feu-duties in feu-lands, or 
(where the old extent did not appear) ſtood 
infeft in lands liable in public burden for 
his Majeſty's ſupplies, for L. 400 of valued 
rent *, whether ſuch lands had formerly 
been church-lands, and as ſuch then held 
of the king, or whether they had original- 
ly held feu, ward, or blanch of his Majeſty, 
as king or prince of Scotland f. 

This 
Prior to this act, a new valuation was made of all the 
lands in Scotland, for the purpoſe of proportioning the 
land-tax. Thence aroſe the diſtinction betwixt valued 


rent and old extent, both of which will be explained in 
the ſequel, 

+ By an act of James IV. 1489, c. 16. the free tenants 
of the prince were ordered to give ſuit and preſence in 
patliament, until the king ſhould have a ſon to anſwer 
for them therein. Hence all who held of the pyince 
were allowed to vote in the election of commiſſioners for 
| ſhires, a practice which takes place to this day, whether 
there be a prince exiſting at the time or not. 
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This act next declared, that appriſers or 
adjudgers ſhould have no vote during the 
legal reverſion; but that the heritor ſhould 
continue to vote himſelf; and that, upon the 
expiration thereof, the appriſer or adjudger 
firſt infeft ſhould alone be intitled to vote, 
till the ſhares of the ſeveral adjudgers ſhould 
be divided, when the extent or valuation 
thereof would appear. ro 

It likewiſe allowed the privilege of voting 
to all proper wadſetters of lands, of the 
holding and extent, or valuation above men- 
tioned, to apparent heirs in poſſeſſion by 

virtue of their predeceſſors infeftments, to 
liferenters, and to huſbands for the free- 
holds of their wives, or as having right to a 
liferent by the courteſy; but, at the ſame time, 
declared, that the fiar and liferenter ſhould 
not both vote at the ſame time, upon the 
ſame lands; and that no perion, who was 
infeft for relief or payment of money, 
ſhould have a right to vote in conſequence 
of ſuch infeftment. 

By the ſame ſtatute, the freeholders of the 
ſeveral ſhires were appointed to meet at their 


C 4 reſpective 


40 Of the Parliament of Scotland. 


reſpective head-boroughs upon the firſt 
Tueſday of May then next, for the purpoſe 
of making up a roll, containing the names 
and deſignations of all the fiars, liferenters, 
or huſbands having a right to vote, and ex- 
prefling their reſpective extents or valua- 
tions; and to meet at the Michaelmas head- 
court yearly in time to come, in order to re- 
viſe that roll, and make ſuch alterations up- 
on it as might occur from time to time; af- 
ter which it was ordered to be inſerted in 
the books of the ſheriff or Reward of the 
county. | 
This act likewiſe ed the freehol- 
ders to hold their meetings for electing 
commiſſioners (whether at the Michaelmas 
head-court, or at the calling of parlia- 
ments or conventions) in the ſheriff or 
Reward court-room : And it further order- 
ed, that the firſt or ſecond commiſhoner laſt 


elected, or, in their abſence, the theriff or 


ſteward-clerk, ſhould aſk the votes of the 
freeholders, for the choice of a preſes and 
clerk to the meeting; that, in caſe any alte- 
ration had happened in the roll ſince the laſt 
meeting, 


7 
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meeting, the perſons then coming to have 
right to vote ſhould be inſerted in it; and 
that no objection ſhould be admitted againſt 
any perſon who ſtood upon it, which was not 
moved before the freeholders began to vote 
in the election of their commiſſioner. 

This act alſo aſcertained in what manner 
the objections made to the votes of any of 
the freeholders fhould be ultimately de- 
termined. It ordered theſe objections to 
be ſtated in an inſtrument, and to be judged 
of by the parliament or convention, if then 
called; and, in caſe there were no parlia- 
ment or convention at the time, the meeting 
was enjoined to appoint a particular diet, 


and to intimate to the parties to attend the 


court of ſeſſion, who were impowered to de- 
termine the objections at that diet ſumma- 
rily, and according to law. 

It was further provided by this ſtatute, 
that, if the perſons objected to ſhould appear 
at the parliament or convention, and inſtruct 
their right to vote, the objectors ſhould pay 
their expences, and be fined in 500 merks; 
but if, on the other hand, the objections 

| ſhould 
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ſhould be ſuſtained, the objectors ſhould have 
their expences, and the party ponies to be 
fined in the like ſum. 

By this act it was likewiſe declared, that 
non- reſidence ſhould be no objection; but 
that minority, or the neglecting to take the 
teſt, (an oath appointed by the 6th act of the 
ſame ſeſſion), ſhould be ſufficient objections. 
From this act, down to the time of the u- 
nion, the law ſuffered no alteration, with re- 
gard to the election of commiſſioners from 
ſhires, except one, which was introduced by 
a ſtatute of King William, 1698, cap. 22. 
declaring, That no perſon, during the cur- 
rency of a protection from diligence, or un- 
til he renounced the benefit thereof, ſhould 
be capable to chuſe, or to be chan mem- 
ber of parliament. 

I have already mentioned, that the refor- 


mation, and the abolition of monaſteries, oc- 


caſioned a conſiderable alteration in the ſpi- 
ritual eſtate of the Engliſh parliament. 'The 


archbiſhops, however, and the biſhops ſtill 


remained members of the houſe of lords. 
But, in Scotland, religion at laſt produced a 
more 
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more violent effect, by entirely loping off 
the eccleſiaſtical eſtate in parhament. How 
that alteration was brought about, it is now 
the proper time to explain. 

The proteſtant church began to aſſume a 
regular form in Scotland about the year 
1560. But, although the genius of the firſt 
reformers tended ſtrongly towards that ſy- 
ſtem which has fince prevailed, under the 
name of Preſbyterian, it was not thoroughly 
eſtabliſhed till after many ſtruggles. Ap- 
proaching to the democratical form of civil 
government, it could not be favourably re- 
ceived by monarchs, even the moſt limited, 
far leſs by thoſe who ardently wiſhed to ex- 
tend their prerogative. 

Very early attacks were made, in the aſ- 
ſemblies of the church, upon the order of 
biſhops. In 1581, an act of aſſembly paſſed, 
declaring the office of biſhop, as then exer- 
ciſed, to have no foundation nor warrant in 

the word of God: This, however, did not 
prevent a nomination being made, the very 
next year, to the ſee of Glaſgow, then be- 
come vacant; and, in 1584, Mr Andrew 

Melvil, 
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Melvil, one of the ableſt enemies of the hi- 
erarchy, was ſummoned before the privy- 
council, on account of His having complain- 
ed loudly of the grievances of the nation, in 
a ſermon he preached at St Andrew's, and 
was obliged to fly to England, in order to a- 
void puniſhment *. Severe laws were like- 
wiſe made in the ſame year, with la view to 
reſtrain the leaders of the church, and all 
thoſe who aimed at the abolition of 'epiſco- 
pacy. The attempting to diminiſh the 
rights and privileges of any of the three e- 
ſtates was declared high treaſon ; and the 
holding councils, conventions, or aſſemblies, 


to treat, conſult, and determine, in any mat- 


ter of ſtate, civil or eccleſiaſtical, without 
the king's ſpecial command or permiſſion, 
was forbid, under the moſt ſevere ſanc- 
tion \. ny 

Theſe laws did not, however, ſubdue the 


ſpirit and zeal of the preſbyterian leaders. 


In T 586, the provincial ſynod of Fife ſum- 
moned 


* Spottiſwood,. 330. J 1584, cap. 130. § 1584, 
cap. 131. | 
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moned Adamſon, the archbiſhop of St An- 
drew's, to appear before them, and anſwer 
for his contempt of the decrees of former 
general aſſemblies, in exerciſing the function 
of a biſhop; and, notwithſtanding his refu- 
ſing to acknowledge the juriſdiction of the 
court, and his appealing to the king, a ſen- 

tence of excommunication was pronounced 
| againſt him. A general aſſembly, held ſoon 
after, entered warmly into the views of this 
fynod; and it was with difficulty the king 
obtained an act, permitting the name and 
office of a biſhop. The power of the order 
was greatly reduced. They were made little 
better than perpetual moderators of preſby- 
teries. They were declared to be ſubject, 
like other paſtors, to the juriſdiction of the 
general aſſembly; and Adamſon, the arch- 
biſhop, renounced all claim of ſupremacy 
overy the church, and promiſed to demean 
himſelf ſuitably to the character of a SS 

as deſcribed by St Paul . 
In 


* Ih Robertſon's Hiſtory of . vol. II. p. 119. 
Calderwood, III. 894. Spottiſwood, 346. 
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In 1587, James VI. came of age; and a 
parliament' being then ſummoned, a law 
paſſed that threatened a deadly blow to the 
eccleſiaſtical eſtate : The public revenue be- 
ing inconſiderable, and the adminiſtration 
of government becoming daily more expen- 
ſive, it was neceſſary to provide ſome new 


fund to anſwer the exigencies of a prince 


who was naturally profuſe, and a bad oeco- 
nomiſt. The antient patrimony of the 
church had ſuffered greatly by the depreda- 
tions of the laity ſince the reformation ; but 
what {till remained was very conſiderable, 


and was either held by the biſhops who poſ- 


ſeſſed benefices, or by laymen, in conſe- 


quence of grants during pleaſure. It oc- 
curred to the king and his miniſters, that, 
from this ſource, a ſupply might be drawn, 
without impoſing any tax upon the people; 


and the temper .of the nation at the 
time aſſured them that the meaſure would 
be nowiſe unpopular. An act therefore 
paſſed in this parliament*, by which all 

the 


. 158), cap. 29. 
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the lands that then belonged to any arch- 
biſhop, biſhop, abbot, prior, prioreſs, or 
any prelate whatſoever, or to any abbay, 
convent, or cloiſter of friars, nuns, monks, 
or canons, prebendary or chaplainry, or 
chapters of cathedral churches, or chantry 
colleges, were annexed to the crown, and 
the king was impowered to apply the rents 
to his own uſe; with an exception, how- 
ever, of the tithes belonging to parſonages 
or vicarages, which were to remain with 
the perſons ſerving the cure, together with 
the manſion-houſes, and a few acres of land 
by way of glebe; and alſo reſerving to all 


archbiſhops, biſhops, priors, commendators, 


and other poſſeſſors of great benefices of the 


eſtate of prelates who had a vote in parlia- 
ment, their principal caſtles and manſion- 
houſes, with the buildings and yards there- 
of, lying within the precincts and incloſures 
of their places, which were to remain with 
them and their ſucceſſors, for their reſidence 
and habitation. 

In 1592, the preſbyterian government 
by general aſſemblies, ſynods, preſbyteries, 


and 
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and ſeſſions, was approved of in parlia- 
ment *; the acts that had paſſed againſt the 
church in 1584 were reſcinded or explain- 
ed; and all preſentations to benefices were 
ordered to be directed to the particular preſ- 
byteries, for the giving of collation. 
Theſe acts did not however totally anni- 
hilate the prelates, or put an end to that 
branch of the three eſtates. They ſtill had 


a a right to ſit in parliament; but, being depri- 


ved of- their revenues, they became not a 
little contemptible, and were unable to bear 
the expence of their rank, or of attending 


upon the great council of the nation. This 


James did not reliſh. Beſides his natural 
repugnance to a ſyſtem that was little ſuited 
to his exalted notions of royal prerogative, 


he found that the influence of the crown in 


parliament would be greatly diminiſhed by 
the abolition of the eccleſiaſtical eſtate. He 
therefore ardently wiſhed to ſupport epiſco- 
pacy ; but the prejudices the nation had con- 
ceived againſt the name and character of 


biſhops 


= 1592, c. 116, 
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biſhops were ſo violent, that he durſt not 
for ſome time avow his intentions. He 
therefore went to work in a more cautious 
manner. In 1597, he prevailed with the 
commiſſion that had been appointed by the 
laſt general aſſembly, to complain to parlia- 
ment, that the church was the only body in 
the kingdom deſtitute of repreſentatives, and 
to crave, that a competent number of the 
clergy might be admitted to a ſeat, accord- 
ing to antient cuſtom “. In conſequence 
of this application, an act paſſed f, ordain- 
ing, that the paſtors and miniſters, on whom 
his Majeſty ſhould at any time confer the 
office, place, title, and dignity of a biſhop, 
abbot, or other prelate, ſhould have a vote 
in parliament, and that all the biſhop- 
rics then vacant, or to become vacant, 
ſhould be beſtowed only upon actual 
preachers and miniſters of the church. But, 
in order to prevent jealouſy, it was, by the 
ſame act, remitted to the king, to adviſe and 
agree with the general aſſembly, what au- 

E D thority 


* Spottiſw. 450. + 1597, c. 235. 
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| thority thoſe upon whom biſhoprics might 
be beſtowed, ſhould have in the ſpiritual 
Policy and government of the church. 

This act was far from giving general ſa- 
tisfaction to the clergy. Though calculated 
to reflect luſtre upon their order, they were 
willing to facriſice every confideration of in- 
tereſt and ambition, to their abhorrence of 
epiſcopacy. The general aſſembly was, how- 
_ ever, at laſt prevailed with, after much de- 
bate and oppoſition, to declare, upon the 7th 
of March 1 598, that it was lawful for mi- 
niſters to accept of a ſeat in parliament; that 
it would be beneficial to the church to have 
its repreſentatives'i in that body; and that fif- 
ty-one perſons (a number nearly equal to 
that of the prelates who were antiently call- 
ed to parliament) ſhould be choſen from a- 
mong the clergy for that purpoſe *. 

The manner of electing theſe repreſenta- 
tives, and the authority they were to enjoy, 
were not determined till the beginning of 
the year 1600, when a general aſſembly 
Was 


* Spottiſw. 450. Cald. 5. 278. 
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was held at Montroſe, in which, notwith- 
ſtanding all the addreſs the king employed 
to acquire a majority, he with difficulty ob- 
tained the following regulations to be a- 
greed to: That the general aſſembly ſhould 
recommend fix perſons to every vacant be- 
nefice that gave a title to a ſeat in parlia- 
ment, out of whom the king ſhould name 
one; that the perſon to be ſo named, ſhould 
neither propoſe, nor conſent to any thing in 
parliament that might affect the intereſt of 
the church, without ſpecial inſtructions for 
that purpoſe; that he ſhould be anſwerable 
for his conduct to the general aſſembly, and 
ſubmit to its cenſure, under the pain of ex- 
communication; that he ſhould diſcharge 
the duties of a paſtor in a particular congre- 
gation, and uſurp no eccleſiaſtical juriſdic- 
tion over his brethren; that, if the church 
inflicted on him a ſentence of deprivation, 
he ſhould thereby forfeit his ſeat in parlia- 
ment; and that he ſhould annually reſign 
his commiſſion to the general aſſembly, to 
be reſtored to him or not, as the aſſembly, 
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with the approbation of the king, ſhould 
think moſt for the good of the church. * 


Theſe regulations, however, did not take 


place. James ſucceeded in a few years to 
the crown of England, which added much 
to. his authority and influence in Scotland; 
and, in 1606, he found himſelf enabled to 
obtain the ſanction of parliament to the 
reſtitution of the order of biſhops, and to a 
repeal of the act of annexation, ſo far as it 
related to their benefices |, Nor did he ſtop 
here; another act paſſed in 1609 J, reſto- 
ring to archbiſhops and biſhops their form- 
er juriſdiction, eſpecially the juriſdiction of 
commiſſariots, and power of adminiſtring 
juſtice by commiſſaries, within their reſpec- 
tive dioceſes, Their powers were ſtill fur- 


ther enlarged by an act in 1612; and, in 


1617, all the deans, and other members 
of the chapters of cathedrals, were reſtored 


to their manſes, glebes, n and other 


patrimony. 


In 


* Spottiſw. 453. 457. Cald. v. 5. 368. 7 1606, c. 2. 
4 1609, c. 6, F 2612, e. 1. 162, e 1. 2+ 
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In this manner did James bring about his 
ſcheme of reſtoring epiſcopacy. He indeed 
wanted to go ſtill further, and to reduce the 
church of Scotland to the ſame form, in 
every reſpect, with the church of England. 
This, however, he lived not to accompliſh ; 
and his ſucceſſor, Charles I. treading too pre- 
cipitately in his father's footſteps, and preſ- 
ſing too eagerly the reception of the Engliſh 
liturgy, and the obſervance of ceremonies 
to which the Scottiſh nation was in general 
averſe, he thereby kindled the flames of ci- 
vil war, the conſequences of which were fa- 
tal to his deſigns, and obliged him to con- 
W ſent to ſeveral acts of parliament, in 1640, 

| whereby the epiſcopal form of church-go- 
vernment was entirely aboliſhed, and all 
. archbiſhops, biſhops, and other prelates, 
were excluded.from a ſeat in parliament, 
which was then declared to conſiſt of the 

nobility, barons, and burgeſſes. | 
This alteration upon the conſtitution of 
parliament, by loping off one of the three 
eftates, was not, however, at that time, of 
long continuance. Epiſcopacy returned up- 
923 on 
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on the reſtoration of the monarchy ; and, by 
an act of the ſecond ſeſſion of the firſt par- 
lament of Charles II. *. fetting forth, in 
ſtrong terms, that it was an inherent right 
of the crown, by virtue of the king's pre- 
rogative and ſupremacy in cauſes eccleſiaſti- 
cal, to order and difpoſe of the external go- 
vernment and policy of the church, the 
archbiſhops and biſhops were reſtored to 


their antient place and privilege in parlia- 


ment, and to the full exerciſe of their epiſ- 
copal functions, precedence in the church, 
power of ordination and inflicting of cen- 
ſures, and all other acts of church- diſci- 
pline. 

The national averſion to epiſcopacy, how- 
ever, ſtill ſubſiſted. It was the cauſe of many 
commotions during the reign of Charles II. 
and was foſtered by the arbitrary proceedings 
of his ſucceſſor, and the eager deſire that ſu- 
perſtitious prince diſcovered to introduce po- 
pery. No ſooner, therefore, was a period 
put to his government, than the abhorrence 
of prelacy was moſt publicly avowed, and 

| . the 


* 1662, cap. 1. 


@d fans (d mw, 1 
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the. epiſcopal form of church-government 
declared a great and inſupportable grievance. 


This was done in the moſt explicit terms by 


the 13th act of the meeting of the eſtates in 
1689, which contains the claim of right, 

and the offer of the crown to William and 
Mary; and, in conſequence of this decla- 
ration, an act paſſed, in the firſt parliament 
held under their authority, aboliſhing pre- 
lacy, and all ſuperiority of any office in the 
church above preſbyters *. This act was 


| ſoon followed by another f, reſtoring to their 


benefices thoſe miniſters, who, during the 
courſe of the two former reigns, had been 
deprived, or baniſhed, for not conforming 
to prelacy ; and, in the ſame ſeſſion, a third 
act paſſed 9, confirming the preſbyterian 
church-government by kirk-ſeſſions, preſ- 
byteries, provincial ſynods, and general aſ- 


ſemblies, and repealing all former ſtatutes 


that were prejudicial to, or inconfiſtent with, 

that plan. 
Thus, at laſt; an end was put to the e- 
ſtate of the clergy in the Scotch parliament; 
D 4 and, 


* 1689, cap. 3. + 1690, cap. 2. 9 1690, cap. 5.” 
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and, from that time down to the union 
of the two kingdoms, the three eſtates 


were compoſed of the temporal peers, 
the barons, or commiſſioners from ſhires, n 
and the burgeſſes. Nor did any other alt- 
ration in the conſtitution of parliament take , 
; place, except that, in the ſame year 1690, 'F 
= the annual committee, known by the name © | 
1 of the Lords of the Articles (of which in the 1 
6 next ſection) was ſuppreſſed * and ſome of | 
| the larger ſhires were allowed to elect an ad- 
1 ditional number of repreſentatives}. 
i 8 W l UN 


— 
72 — 
— 


Of the moſt remarkable Differences between 
the two Parhaments of England and Scot= 
land 


— —  —C 


T 


Aving thus given a general view of 
the parliaments of each kingdom 
down to the time of the union, it will not 


be 


— 


. 
3 


6 


* 1690, cap. 3. f 1690, cap. 11. 


1 
*] 
wW 
Ki 
Li 
I 
. 
1 Y 

© 
e 


Of the Parliament of Scotland. 57 


be improper to look back a little, and conſi- 
der in what points they chiefly differed, 
We have already ſeen, that, ſoon after 
the introduction of repreſentatives from 
ſhires and boroughs, the Engliſh parliament 
was divided into two ſeparate houſes, the 
peers, and the commons; but, in Scot- 
land, the three eſtates met always in one 


WW houſe, had one common prefident, to wit, 


the chancellor, and deliberated jointly upon 
all matters that came before them, whether 
of a judicial or of a legiflative nature. | 
It has, however, been queſtioned, whether 
a bill could paſs into a law, or a tax could 
be impoſed, if any one of the three eſtates 
entered a diſſent. Craig ſeems clearly to 
have been of opinion that each had a nega- 
tive. His words are : © Sed de parliamentis 
© hoc unum monuiſſe ſufficiat, nihil ratum 
c eſſe, nihil legis vim habere, niſi quod om 
© num. trium ordinum conſenſu conjuncto 
conſtitutum eſt; ita tamen ut unius cujuſ- 
que ordinis per fe major pars conſentiens 
pro toto ordine ſufficiat. Scio hodie con- 
* troverti, an duo ordines parliamenti, diſſen- 
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© tiente tertio, quaſi major pars, leges con- 


dere, onera, five realia ſive perſonalia, im- 


ponere, ſtatuta nova introducere poſſint; 
* cujus partem negantem boni omnes, et qui- 
cunque de hac re ſcripſerunt, pertinaciſſime 
* tuentur, alioqui duo ordines in everſionem 
* tertti poſſint conſentire. Quod de ever- 
ſione dixi, idem de praejudicio et incommo- 
do intelligendum“*.“ Sir George M Kenzie, 
on the other hand, embraces the oppoſite 
opinion, in his obſervations upon the act 
1663, cap. 24. Where he expreſſes himſelf 
as follows : * The biſhops having conſented, 


© by this act, to the impoſition upon them- 


« ſelves in favour of univerſities, - it is de- 
« clared, That: this act ſhall be no prepara- 
tive for laymg on any burden upon the 
© clergy hereafter, without their own con- 
« ſent, From which it may be argued, 
that, though all the reſt of the parliament 


* ſhould conſent to an impoſition upon the 


« clergy, yet that could not be valid, except 


\ © themſelves conſented to it though the im- 


* poſition 


* Craig, de Feudis, lib. 1, dieg. 7. H 11. 
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© poſition were carried by plurality of votes: 


\ 


But this inference is not concluding ; for the + 


« parliament is a collective body, compoſed of | 


© the king and three eſtates, in which the ma- 
jor part determines the reſt ; and, if this 
© were granted to the clergy, they being but 
© a third eſtate, every one of the other two e- 
© ſtates might pretend the like; and ſo each 
© eſtate ſhould have a negative as well as the 
king; whereas, not only Craig has deter- 
* mined that the parliament may make an act 
© without the conſent of any one of the ſtates, 
© having ſtated this queſtion expreſsly; but 
© we ſee that the boroughs having unani- 
* moully diſſented from the 5th act of the 3d 
« ſeſfion of the 2d parliament, concerning the 
privileges of the boroughs royal“, the ſame 
was notwithſtanding paſſed in parliament; 
© and we all remember the memorable ſtory 
© of the boroughs riſing, and leaving the re- 
© bellious parliaments 1649, before the parlia- 


ment paſſed the act for allowing the value 


* of annualrents, whereupon a worthy peer 
; | * 8 ſaid, 


* The at here referred to is 1672, cap. 5. 
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c ſaid, that, fince they had fitten ſo long with- | 
* out the heudi they might well enough ſit with- 
out the tail . Sit George's opinion ſeems to 
be more conſiſtent with the circumſtance 
of the three eſtates ſitting together in one 
houſe, and is confirmed by the facts he re- 
fers to; but it is ſurpriſing that he ſhould 
quote Craig as an authority, when his o- 
Pinion was the very reverſe 9. 

But, even although each of the three e- 
ſtates had been in this reſpect conſtitution- 
ally independent of one another, and had 
each enjoyed a negative; yet, by their meet- 
ing together in one aſſembly, the power 
and influence of the commons would natu- 

; rally 


+ McKenzie's Obſervations, p. 424. : 

In England, the ſpiritual lords form a ſeparate e- 
ſtate ; but, as they meet in one houſe along with the tem- 
poral lords, ſo they intermix in their votes, and the ma- 
jority binds both eſtates; a bill, therefore, which paſſes 
the houſe of peers will be effectual, though every lord 
ſpiritual ſhould vote againſt it. Of this ſeveral inſtances 
are given by Selden and Sir Edward Coke. In like 
manner, a bill may be carried through the houſe by the 


lords ſpiritual alone, if they conſtitute the majority, al- 


though every one of the temporal lords who are preſent 
ſhould vote for rejecting it. See Blackſtone, vol. I. p. 152. 
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rally be kept under much longer in Scot- 
land than in England, where they early 
met in a ſeparate houſe, and had their own 
ſpeaker or preſident. In a country where 
there was little commerce or induſtry, and 
of courſe little wealth independent of land- 
ed property, the burgeſſes, and even the 
{ſmall barons, would feel the humbleneſs of 
their ſituation, and be unfit to cope with 
high ſpirited nobles, and dignified church- 
men, who were poſſeſſed of great eſtates 
and large revenues. We accordingly find 
that, for a long time, few of the ſmall ba- 
rons gave themſelves the trouble of attend- 
ing, or even of ſending commiſſioners to 
parliament. It was the religious diſputes 
which took place at the reformation, and 
during the conteſt between the epiſcopal 
and preſbyterian parties, and the zeal of 
the preachers, that firſt infuſed the ſpirit of 
liberty amongſt the body of the people. But 
it was not till the revolution, that they met 
with that attention from government, which 
their rights and privileges, as free citizens, 
demanded, 
| The 
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_ Theconſlitution of the Scotch parliament 
_ differed from that of the Engliſh in another 
material point. In the former, a committee 
was named, at the commencement of each 
parliament, out of the different eſtates, to 
prepare the buſineſs and digeſt the bills that 
were to be brought in; and it came at laſt 
to be the general practice, that no buſineſs 
was laid before parliament, without being 
previouſly prepared in this committee *. 


It 


* I uſe the words . general practice, becauſe in- 
ſtances are to be met with, of petitions being preſent- 
ed to parliament, without going firſt through the com- 
mittee of articles. Fountainhall mentions one in the 
parliament held in 1681,: Lord Bargeny preſented a 
« petition in plain parliament (fo that it is not abſolutely 
© necef{ary to go firſt to the articles) which was read there, 
* and referred to the articles, &c. See vol. I. p. 1 50. 
The ſame author is more full upon this point in the next 
page. His words are: At the opening of the parlia- 
ment, it was mordicus contended by the court-faQion, 
That nothing could be tabled in parliament till firſt it 
vas brought into the articles; which ſeems to agree 
with the 218th act of the parliament 1994, and the act 
made in June 1663] but ſee a diſcourſe, proving that this 
is a late innovation, deſtructive of the liberty and pow- 
ers of the parliament; and it is thought our parliaments 


„will 
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It is uncertain when this ſele& commit- 
tee, which was. known by the name of the 


Lords of the Articles, was firſt introduced; 
but 


* will never be free of prelimitation, till that form of 
© the articles now uſed be rectified. They met ordinarily 
before the parliament fat, and cauſed the body of the 
« parliament, their conſtituents, attend them an hour or 
two, looking one to another. It is true, they waited al- 
* ſo for his Royal Highneſs the Commiſſioner, who never 
appointed an afternoon's meeting, but all at ten in the 
* morning; and ſometimes they ſat till two, three, or four, 
and, the day the teſt was voted, till fix at night; and 
then, by ſurpriſe, affairs and acts were brought in upon 
* the parliament, paſt in articles that morning, and very 
* ſeldom delayed, but put to a vote that ſame diet, 
that they might not have leiſure to prepare themſelves 
for arguing, nor to deliberate, combine, or take joint 
* meaſures; which renders many of our acts ſo raw and 
* undigeſted. See alibi of the Roman triduum in making 
* their acts, and of the Engliſh cuſtom. in their parlia- 
* ments, of reading their bills three ſeveral times, upon 
* ſeveral days, before it paſs, But this is the prerogative 
* of the ſovereign, and an advantage he hath got with 
© us over the people, his ſubjects. Another point, alſo 
_ © contingent with this, fell incidenter to be debated in the 
« parliament; but his Royal Highneſs ſhewing his diſlike 
of it, it was waved; and it was this: Whether there 
could be two negatives, one in the parliament, and an- 
{ other in the articles? Sir George Lockhart contended, 

That 
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but that committees of this kind were as an- 
tient as the beginning of the reign of James 
I. ſeems to be pretty evident from the title 
prefixed to the acts of that prince's firſt par- 
liament, as it ſtands in the record, and in 
the Saxon edition, commonly known by 
the name of the Black Acts, and publiſhed 


by authority of My Mary, which, after 
mentioning 


„That his Majeſty's negative he had in the parliament 
(which is not very antient with us) was ſufficient to ſe- 
cure his ſupremacy, though he had it not in the articles, 
* 2do, That the articles rejecting a bill ought not to have 
« ſuch a negative as to preclude the parliament from cal- 
ling for, and conſidering it, if they pleaſe, But this 
« was ſtifled; and it ſeems not material, where the king 
5 interpoſes his negative, whether in the articles or 
« parliament, whether before reaſoning or voting, or 
after them; and it ſeems leſs diſobliging to do it 
in initio, before the pulſe be found.“ This author 
likewiſe gives us an inſtance of the king's commiſ- 
ſioner interpoſing a negative in the committee of ar- 
ticles, upon the 14th of June 1686, and chat too in a 
private cauſe. At the articles, Pittarrow preſſing for a 
hearing in his affair againſt Lauderdale, the Earl of Mur- 
ray commiſſioner, in favour of Maitland, interpoſed his 
* negative, and delayed it this ſeſſion of parliament; this 
being the firſt time he had uſed his negative: Southeſk 
* took it ſo ill, that he proteſted for coſt, ſkaith, and da. 


+ mage, Vol. 1, p. 417, 
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mentioning the date of the holding of the 
parliament, proceeds as follows: Convo- 
« catis tribus regni ſtatibus ibidem congre- 
« gatis, electæ fuerunt certæ perſonæ ad ar- 
« ticulos datos per dominum regem deter- 
* minandos, data caeteris licentia receden- 


© ] *.” | ; 
E In 


* Theſe laſt words, data caeteris licentia recedendi, 
deſerve a little attention. We may ſafely conclude, that, 
after the election of the committee, the parliament ad- 
journed, at leaſt until the articles referred to the certae 
perſonae eletae were digeſted and drawn up in the form of 
acts: But it is by no means a clear point, that this parti- 
cular parliament ever met again, to give the ſanction of 
their authority to theſe acts; and, from the fourth act of 
the next parliament, in which no ſuch committee appears 
to have been choſen, there is ſome reaſon to ſuſpect, that 
it did not meet. This act is thus expreſſed: Item, that it 
be inquyr it be the king's miniſters, gif the ſtatutis made 
in his firſt parliament be keipit, and gif thay be brokin 
in ony of their punctis, that the brekaris of thame be 
puniſt etter the form and ordinance of the ſaid parlia- 
* ment.” Now, if theſe acts, which certainly were præpa- 
red by a committee, had been approved of in full parlia- 
ment, there could be no neceſſity for entorcing them in 
this manner by the ſanction of a ſubſequent parliament, 
which met ſo very ſoon after. The act here referred to 
has been ſtrangely mutilated by Skeen, m his edition of 


the ſtatutes. - 
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In the title prefixed to the third parlia- 
ment of the ſame prince, articles are ſaid to 
. have been put be the king to the prelatis, 


j * mychtie Iordis of parliament, erlis, and 
N © barronis, to be decernit be certain per- 
1 ſonis, thairto choſen by the three eſtates.” 
þ | In the fourth parliament no ſuch committee 
appears; but we learn, from the title of the 
f fifth parliament, that the acts then made 


« were tretit and determinit be our ſoverane 
Lord James, be the grace of God, King of 
( * Scottis, and certane lordis, prelatis, ban- 
0 rentis, baronis, freehalderis, and wyſe men 
3 * choſen thairto, of the hail counſall of the 
1 « thre eſtatis of the realme, in the parlia- 
1 ment beginning at Perth, &c. The ſixth 
; _ parliament begins with certain acts made by 
j the whole parhament, which are all in La- 
| tin. But, after theſe, we find inſerted in the 
record, and in the Saxon edition, a procla- 
mation for publiſhing the ſubſequent acts, 
which are declared to have been paſſed in a 
committee that ſeems to have been named 
by an intermediate parliament. From this 
; time I have found no evidence of any com- 
| mittee 
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mittee till the eighth parliament of James II. 
when we meet-with the aviſement of the 
deputis of the thre eſtatis, touching the 
* matter of the money.“ And in the title 
prefixed to the fourth parliament of James 
III. we are told, that power was committit 
be the hail thre eſtatis, to certane perſonis 
* under written, to commoun and conclude 
© upon the matters after followand, &c. k. 
But ſtill we do not find any of theſe commit- 
tees ſtiled by the name of the Lords of the 
Articles, till the reign of James IV. after 
which they are frequently mentioned in the 
ſtatute-book, and ſeem to have been appoint- 

ed at the opening of each parliament, 
What was the particular mode of elect- 
ing this committee, 'or of what number it 
| E 2 cConſiſted 


* Thoſe perſons were not however named by that 
meeting of parliament, but by a former parliament, as 
appears from the words of the record immediately fol- 
lowing the enumeration of the members of this commit- 
tee. They run thus: Thir matters after followand ar 
* aviſit, tretit, and concludit, be the perſonis above writ- 
ttin, in the forme as efter followis, be vertue of the power 
committit to yame, be hale thre eſtatis, in the laſt par- 
liament haldin in Edinburgh of before. 
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conſiſted in more ancient times, is not with 


certainty known ; but, from what has been 


now mentioned, we may preſume, that they 
were named, not by the king, but by the e- 
ſtates of parliament themſelves. 

This might be a very harmleſs com- 
mittee at firſt, and was a natural conſtitu- 
tion enough in a country where, as is ob- 
ſerved by an elegant hiſtorian *, the military 
genius of the antient nobles, too impatient 
to ſubmit to the drudgery of civil buſi- 
neſs, too impetuous to obſerve the forms, 
or to enter into the details neceſſary in con- 
ducting it, made them glad to lay the bur- 
den upon a ſmall number, while they them- 
ſelves had no other labour, than ſimply to 
give or refuſe their ſanction to the bills which 
were preſented to them. In time, however, 
it came to be a great engine in the hands of 
the crown. Nothing being brought before 
parliament but through the medium of the 
lords of the articles, it was only neceſſary 


for the king, in order to get things managed 


according 


Dr Robertſon's Hiſtory of Scotland, vol. I. p. 69. 
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according to his own wiſh, or to prevent 
any diſagreeable motion- from being made 
the ſubject of deliberation in parliament, to 
ſecure a majority in this preparatory com- 
mittee; and that muſt have been a matter of 

little difficulty, conſidering the manner in 
which, at leaſt in after times, it was na- 
med. 

Hiſtory informs us, that, as far back as 
560, the ſpiritual lords choſe the temporal 
lords who were to be of this committee; 
that the temporal choſe the ſpiritual ; and 
that the burgeſſes choſe their members them- 
ſelves. This is particularly mentioned in 
the letter above quoted from Thomas Ran- 
dolph to Sir William Cecil, of the 11th of 
Auguft 1 560, which likewiſe bears, that it 
was then agreed to join ſix of the barons to 
the committee; but, by whom they were 
choſen, the writer of this letter has not in- 
formed us. Archbiſhop Spottiſwood con- 
curs with Mr Randolph's account, ſo far as 
regards the noblemen having the right of e- 
lecting the clergy, and tells us, that, paſſing 
by ſuch amongſt them as they knew to be 
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popiſhly affected, they made choice of the 
biſhops of Galloway and Argyle, the prior 
of St Andrew's, and the abbots of Aber- 
brothock, Kilwinning, Lindores, Newbottle, 
and Culroſs; at which the prelates ſtormed 
mightily, alledging that ſome of them were 
mere laics, and all of them apoſtates *. 
This mode of eleQing the lords of the 


articles was no doubt favourable to the na- 


tion at this particular period, when the chief 
object was to get free of the tyranny and 
ſuperſtition of the church of Rome; but it 
laid open a door for extending the influence 
of the crown, which was made ſtill wider 
in after times. | | 

By the act 1 587, c. 37. it was appointed, 
that an equal number of the lords of the 
articles, not under fix, nor above ten, ſhould 
be choſen out of every eſtate; and, by the 
I I4th act of the ſame year, it was further 


ordered, that an equal number of the com- 


miſſioners from ſhires ſhould be upon this 


committee with the commiſſioners from bo- 


roughs. 
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roughs *. But neither of theſe acts tells us 
in what manner the members of the com- 
mittee were to be choſen ; whether each e- 
ſtate was to chuſe its own, or whether the 
rule that was obſerved in 1560 was to be 
followed. It is, however, pretty evident, 
that James VI. did not think his influence 
in parliament ſufficiently ſecured by the mode 
of election of the committee of articles which 
then took place; for, in 1594, he obtained 
an act f, by which, under the pretence that 
inconveniencies frequently aroſe in parlia- 
ment, by a multitude of doubtful and infor- 
mal articles and ſupplications being preſent- 
ed, it was ordained, that, whenever a par- 
liament ſhould be proclaimed, a convention 
ſhould be appointed, of four out of each e- 
E 4 ſtate, 


* 'This was a natural conſequence of admitting the re- 
| preſentatives of the ſmall barons to parliament, which 
was confirmed by this act, and ſerves to ſhow, that, prior 
to this time, it was not cuſtomary for any ſmall barons to 
be upon the articles, except upon ſuch occaſions as that 
in 1560. Indeed, they ſeldom attended to any num- 


der. 
{ 1594, cap. 222. 
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ſtate, to meet twenty days before the parlia- 
ment, in order to receive all articles and ſuppli- 
cations concerning general laws, or particular 
parties : That theſe articles and ſupplications 
{hould be delivered to the clerk-regiſter, who 
was appointed to preſent them to the con- 
vention for their conſideration, in order that 
things reaſonable and neceſſary might be 
formally made, and preſented in a book to 


the lords of the articles at the meeting of 


parliament ; and all impertinent, frivolous, 
and improper matters be rejected; and that 
no article or ſupplication, wanting a ſpecial 
title, or not ſubſcribed by the preſenter, 
ſhould be read or anſwered in the conven- 


tion, or following parliament; with power, 
however, to his Majeſty to preſent ſuch ar- 


ticles as he might think good, concerning 
himſelf, or the common weal of the realm, 
at all times. It is remarkable, that no pro- 
viſion was made in the act for the choice of 


this ſelect body, who were to be intruſted 


with ſo extraordinary powers; and it is juſtly 
obſerved by an honourable author *, that this 
85 ſeeming 


* Britiſh Antiquities, p. 51, 
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ſeeming defect was purely an artifice, to ſe- 
cure the nomination of them to the king. 
They could not be named by parliament, 
becauſe they were to meet twenty days be- 
fore it was to fit; the choice, therefore, of 
courſe, would devolve upon the crown. 
Zo barefaced an attempt to give the king 
a negative before debate, could not be ſub- 
mitted to by the nation, without parting 
with their privileges. altogether; and we 
have reaſon to believe, that it was never put 
| in execution, or was at leaſt ſoon dropped; 
for, when Charles I. wanted to carry thro' 
his favourite ſcheme of bringing the church 
of Scotland to a conformity with the 
church of England, he fell upon a new. de- 
vice to gain an aſcendant in parliament, by 
getting the lords of the articles named in a 
manner that could not fail of ſecuring him 
a majority in that committee. 

The biſhops, at all times devoted to the 
crown, muſt have been particularly ſo at 
that period. It was therefore of little mo- 
ment who ſhould name the members of 
their eſtate who were to be on the articles. 

: 0 


| 
| 
| 
| 
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It was of more conſequence to the king to 
be aſſured of getting men to his mind out of 
the other eſtates. For this end, an ingeni- 
ous device was contrived. The biſhops, as 
for:nerly, named eight noblemen, - and the 
noblemen eight biſhops, and the ſixteen fo 
named by theſe two bodies being met toge- 
ther, made choice of eight barons, or com- 
miſſioners from ſhires, and eight burgeſles ; 
ſo that, in effect, the nomination of the 
whole devolved upon the biſhops, on whom 
the king could rely with confidence. 

In order to ſecure the influence of the 
crown ſtill more, the officers of ſtate were 


added to this committee*, and the lord 


chancellor 


*The adding the officers of ſtate to the committee of 
articles, was however, no innovation ; it was an old prac- 
tice. When it was firſt introduced, does not with certain- 
ty appear : No mention is made of them in the letter 


from Thomas Randolph to Sir William Cecil, at the o- 


pening of the parliament 1 560; nor have I found them in 


the records of parliament, earlier than that of the firſt 


parliament of James VI. held in 1567, where the treaſu- 
rer, the ſecretary, the privy-ſeal, the clerk-regiſter, and 
the advocate, are mentioned to be upon the articles. In 

15815 
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chancellor was appointed their preſident. 
A particular account of the procedure in 
chuſing 


1581, I find the chancellor, treaſurer, ſecretary, comptrol- 
ler, and clerk-regiſter. In 1 592, the ſame; only the ju- 

ſtice · elerk in place of the lord-regiſter. In 160), I find 

the maſter of requeſts, the privy-ſeal, the comptrol- 

ler, the collector, the juſtice-clerk, and the advocate; and 

nin 1617, the high - treaſurer, the treaſurer-depute, the ſe- 

b cretary, the privy- ſeal, the clerk-regiſter, the juſtice-clerk, 

and the advocate. We alſo learn, from the records of 
this parliament, that it was then fixed, that theſe officers, 

(being 8 in number) and no more, ſhould be upon the ar- 
ticles in time to come. The words of the record are: A 
« queſtion being moved to his Majeſty, anent the number of 
* officers of ſtate who were to have place and vote in par- 
* liament and the articles; and after that the clerk-regiſter 
© had ſhown, out of the regiſters of many parliaments, that 
they have been ſometimes more and ſometimes fewer 
than eight, his ſacred Majeſty, for making the number 
« certain in all time hereafter, was graciouſly pleaſed to 
declare, that in this, and all parliaments hereafter, there 
© ſhould be no more of the ſaid officers of ſtate who ſhould 
* fit and have place, and vote in parliament and articles, 
but only eight fet down, and their ſucceſſors in their 
place; and, if at any time hereafter, there ſhould be any 
© more of the ſaid officers of ſtate nor eight employed in 
© the execution of the ſaid offices, by deputation, diviſion, 
or otherwiſe whatſoever, yet no more ſhould have place 
Fand vote in this and all parliaments hereafter, but 
* eight allenarly. 
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chuſing the Lords of the articles, at that 
time, is to be found in the records of parlia- 
ment 1033. | 

The ſecond parliament of Charles I. which 
met in 1040, was not diſpoſed to follow a 
precedent ſo adverſe to its own freedom. 


The people had taken up arms in defence of 


their religion and liberties, and were unwill- 


ing to part with either, in an indirect man- 
ner. An act therefore paſſed *, declaring, 
that all ſubſequent parliaments ſhould be at 
liberty to chuſe committees for articles, or 
not, as they might think expedient ; that, in 
the event of their chuſing ſuch committees, 
each eſtate ſhould name its own members; 
that all propoſitions ſhould firſt be preſented 
to the eſtates themſelves ; that the commit» 
tees for articles ſhould only conſult upon the 
expediency or inexpediency of ſuch articles 
as ſhould be committed to them by the e- 
ſtates, and report their opinion; and that, if 
they happened to omit making a report as 
to any of the articles ſo committed to them, 

N 


* 1640, c. 3. 


„„ „„ — — 
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it ſhould be lawful to the preſenters-of ſuch 
articles to move them again in parliament. 
By another act of the ſame ſeſſion“, the a- 
bove-mentioned act of James VI. 7 594. c. 
222, was expreſsly repealed, and all grie- 
vances and other matters to be treated in 
parliament afterwards, were ordered to be 
given in, and preſented in full parhament. 
Theſe beneficial laws were, however, re- 
ſcinded after the reſtoration. And, in 1663, 
the committee of articles was again reſtored, 
and the ſame mode of electing them was 
followed, that had been obſerved in 1633. 
It is natural to ſuppoſe, that the ardent ſpi- 
rit of civil and religious liberty, which 
brought about the revolution, and dictated 
to the eſtates of the kingdom that memora- 


ble vote, by which they declared that James 


VII. had forfeited the right to the crown, 
would not ſubmit to a grievance of- this 
kind. It was, indeed, the very firſt in order, of 
fifteen articles of grievances contained in the 


18th 


1640. Co 25. f 1663. c. 1. 
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18th act of the meeting of the eſtates in 
1689, and repreſented to King William, in 
order to be redreſſed in parliament. This 
article was thus expreſſed: The eſtates of 
the kingdom of Scotland do repreſent, that 
the committee of parliament called the Ar- 
< ticles, is a great grievance to the nation, 


' © and that there ought to be no committee 


of parliament, but ſuch as are freely choſen 
by the eſtates to prepare motions and over- 
© tures that are firſt made in the houſe.“ It 
was accordingly enacted, in the firſt parlia- 
ment of William and Mary*, that the com- 
mittee of articles ſhould be diſcharged and 
abrogated in all time to come, and that the 
then, and all ſubſequent parliaments, ſhould 
chuſe and appoint committees of what num- 
ber they pleaſed, there being always an equal 
number of each eſtate choſen; the noblemen 
by the eſtate of noblemen; the barons by 
the eſtate of barons; and the burgeſles by 
the eſtate of burgeſſes, for preparing all 
motions and overtures firſt made in the 

houſe; 


* 1690, c. 3. 
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houſe; and might alter and change the ſaid 
committees at pleafure; but with this condi- 
tion, that, in all ſuch committees, ſome of 
the officers of ſlate appointed by the king, or 
his commiſſioner, might be preſent, and have 
power freely to propoſe and debate, but no 
power to vote. N 

There is another difference to be remark- 
ed between the parliaments of the two king- 
doms. In England, the granting ſubſidies 
or aids to the crown, was in a manner com- 
mitted ſolely to the commons; whereas, in 
Scotland, all the three eſtates went hand in 
hand in that, as well as other matters. 

It is true, that, in England, every money- 
bill required the concurrence of the lords as 
well as of the commons; but then, no ſuch 
bill could originate in the houſe of Lords; 
and although they might refuſe to concur, 
they had no power to make any alterations 
or amendments. It may therefore, with 
propriety, be ſaid, that in England the com- 
mons had the ſole power of impoſing taxes. 
This rule could not well take place in Scot- 
land, where all the eſtates met in a joint 
body, 
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body, and formed only one houſe of parlia- 
ment; nor was there the ſame reaſon for it. 
The upper houſe in England conſiſting of 
ſpiritual lords, who owed their benefices 
and ſeats in parliament to the king, and of 
temporal lords, who were a hereditary and 
permanent body, nowiſe dependent on the 
people, might be ſuppoſed more apt to be 
influenced by the crown, than the com- 
mons, who were a temporary elective body, 
freely named by the people. It might 
therefore be thought dangerous to intruſt 
them with the power even of propoſing 
burdens upon the ſubject; whereas, on the 
other hand, it was not to be ſuppoſed, that 
the commons, who were the repreſentatives 
of the great body of the nation, would be 
ſo ready to grant unneceſſary ſupplies, or 
lay a greater burden upon the people than 
the exigencies of the ſtate required. It was 
ſufficient that the lords had a negative, if 
they thought the commons too laviſh or im- 
provident in their grants *. But, in Scot- 

land, 


* See Blackſton, vol. 1. p. 163. But how well ſoever 
this 


8 
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land, where for a long time the great part 
of the landed property was in the hands of 
the nobles, or their vaſſals, and dependents, 
and where there was little trade or com- 
merce to be the foundation of wealth and 
independence, it was late before the com- 
mons could have much influence in the af- 
fairs of government. The nobles, poſſeſſed 
of great eftates, might ſafely be truſted with 
the power either of propoſing or impoſing 
taxes, which would be moſt ſenſibly felt by 
themſelves ; and it was unneceſlary that 
their authority ſhould be leſs in matters of 
that kind, than in other affairs that came to 


be determined in parhament. 
' In 


this reaſoning may account for the continuance of the 
practice of all money- bills originating in the houſe of 


commons, the introduction of it muſt be aſcribed to an- 


other cauſe, viz. that, when burgeſſes were firſt ſent to 
parliament, they had no power to offer any higher ſup- 
ply than they were authoriſed to grant by their conſtitn- 
ents. See Chief Barons Gilbert's treatite on the court 
of exchequer, p. 37. 

+ While Scotland remained a ſeparate kingdom, few 
taxes were known but the land-tax, 
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In Scotland, repreſentatives were only 
ſent from the counties and | boroughs ; but, 
in England, the univerſities likewiſe fent re- 
preſentatives to parliament. The firſt in- 
ſtance we diſcover of this was in the 28th 
of Edward L when, a parliament being ſum- 
moned to conſider of that king's right to 
Scotland, writs were iſſued for that purpoſe, 
requiring the univerſity of Oxford to ſend up 
four or five, and the univerſity of Cambridge 
to ſend two or three of their molt diſcreet 
and learned lawyers*. It was not, however, 
till the reign of James I. of England, and 
VI. of Scotland, who plumed himſelf much 
upon his ſcholar-craft, that each of the two 
univerſities were indulged with the privilege 
of conſtantly ſending two out of their body 
to parliament f. 

It may likewiſe be obſerved, that, beſides 
regular parliaments, the kings of Scotland 
were in uſe, upon particular emergencies, 
which required immediate deliberation and 
execution, ſuch as a ſudden invaſion, or the 

raiſing 


* Prynne Parl. Writs, I. 345. 
0 Blackſtone, vol. I. 168. ; 
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raiſing of a ſum of money to anſwer a ſud- 
den exigency, to call what were termed 


Conventions of the eſtates. On ſuch occa- 
ſions, there was no neceſſity for any formal ci- 
tation of all thoſe who had right to ſit in par- 
liament; the king called any number that 
could be ſpeedily drawn together, and their 
powers were limited to that particular buſi- 
neſs for which they were called. It ap- 
pears, that, on ſome occaſions, the king 
neglected to call any of the eſtate of bo- 
roughs to theſe conventions; and we learn 
from our acts of parliament, that complaints 
had been made on that ſcore; for, by a ſta- 
tute of James IV. * it was ordained. That 
the commiſſioners and headſmen of bo- 
£ roughs be warned, when taxes or contri- 
© butions are given, to have their advice 
c thereintill, as one of the three eſtates of the 
realm.“ And, by another ſtatute of Queen 
Mary , ſetting forth, that the queen in- 
tended rather to augment than to diminiſh 
the privileges of the inhabitants of boroughs 


F2 it 


* 1503, Cap. 85. f 1563, cap. 82. 
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it was enacted, © That five or fix of the 
* principalles, ptoveſtes, aldermen, and bail- 
© lies of this realme fall, in all times to 
cum, be warned to all conventiones that 
* fall happen the queenis grace, and her ſuc- 
* ceſloures, to conclude upon peace or weir, 
© with quhatſomever her hienes confederates 
or enemies, or making or granting of ge- 
© neral taxationes of this realme; and that 
© hir hieneſs or council fall not conclude nor 
© decerne upon peace, weir; nor taxationes 
c foreſaids; without five or ſex of the ſaidis 
« principalles, proveſtes, aldermen, and bail- 
© lies of burrowis be warned thereto laueh- 
* fullic as effeiris. 


TITLE 


„ EM 


Of the Eſtabliſhment of the Parlia- 
ment of Great Britain by the 
Treaty of Union; and of the Re- 
preſentation allowed to Scot- 
land. 


N union of the two kingdoms was 
A early thought of, but did not take 
h place till the reign of Queen Anne, 
In the time of James VI. of Scotland, and 
I. of England, the judges of England gave 
their opinion, that there could be no incor- 
porating union without an entire union of the 
laws of both kingdoms *. Sir Francis Bacon 
was, however, of a different ſentiment. He 
maintained, that a general union of laws 
was unneceſſary; and that no more was re- 


quiſite, than that ſuch laws as immediately 


concerned the good of the ſtate ſhould be the 
ſame in both parts of the united kingdom. 
F 3 Ex- 

* Coke, IV. inſt, c. 7 5. p. 347. 


” * 
— 
«at 
tl A I 46 © 
£58 


_ 
5.6 


p 
= 
29 
© 84 
3 
e 
7 = 
# 
+ 
9 
17 
\ 


AL" Rs 


rern 
TOO A 
993 


_ „ xt 7 
„ 


4 ln. nn Nr 
S wet HATS, 


TS: 
— * F) 8 


neee 
: 22 8 
_—_— 


—_ 
„ 


„ 


1 4 2 n 
r 
F 


86 Of the Parliament of Great Britain. 


Experience has now happily confirmed the 
juſtneſs of his ſentiments, and both nations 
have reaſon to rejoice, that the ſubtle reaſon- 
ing of the judges in the reign of James met 
not with the ſame regard in the reign of his 
great grand- daughter. | 

By this memorable treaty it was agreed, 
that, upon the firſt of May 1707, and for 
ever after, the two kingdoms of England 
and Scotland ſhould be united into one king- 
dom, by the name of Great Britam, and be 
repreſented by one and the ſame parliament, 
to be ſtiled the Parliament of Great Bri- 
tain. | 

All the Engliſh lords, both ſpiritual and 
temporal, were allowed to retain their pri- 
vilege of ſitting in the houſe of peers; and 
the counties, univerſities, cities, boroughs, 
and cinque-ports were to ſend the ſame 
number of repreſentatives to the.Britiſh, that 
they formerly ſent to the Engliſh houſe of 
commons. But the repreſentation given to 
Scotland was much limited. By the twenty- 
ſecond article of the treaty it was agreed, 


that the repreſentatives for that part of the 
; united 
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united kingdom ſhould conſiſt of ſixteen 
peers, to fit and vote in the houſe of lords; 
and forty-five commoners, to ſit and vote in 
the houſe of commons. By an act paſſed 
in the Scotch parliament *, confirmed in the 
Engliſh parliament, and declared by both 
to be equally valid as if it had been ingroſſed 
in the treaty of union, it was enacted, That 
the ſixteen peers ſhould be elected by the 
peers of Scotland, and their heirs or ſucceſſors 
to their dignities and honours, out of their 
own number, by open election and plurali- 
ty of voices: That, of the forty-five com- 
moners, thirty ſhould be choſen by the ſhires 
or ſtewartries, and fifteen.by the royal bo- 
roughs: That, of the commiſſioners for 
ſhires, each ſhire or ſtewartry ſhould name 
one, except the ſhires of Bute and Caithneſs, 
which were to chuſe by turns, Bute having 
the firſt election; the ſhires of Nairn and 
- Cromarty to chuſe by turns, Nairn having 
the firſt election; and the ſhires of Clack- 
mannan and Kinroſs likewiſe to chuſe by 
turns, Clackmannan having the firſt elec- 
tion: That, of the fifteen burgeſſes, the city 


* 1707, cap. 8. 
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of Edinburgh ſhould ele& one; and the o- 
ther boroughs, which were divided into 
fourteen ſeveral diſtricts *, ſhould each of 
them ele& a commiſſioner, in the ſame man- 
ner they were in uſe to elect their repreſen- 
tatives to the parliament of Scotland: That 
the commiſſioners ſo elected ſhould meet at 
ſuch times and places, within their reſpec- 
tive diſtricts, as her Majeſty, her heirs and 
ſucceſſors, ſhould appoint, and elect one re- 
preſentative for each diſtrict; and that, in 
the event of an equality of votes, the preſi- 
dent of the meeting ſhould have a caſting or 
deciſive vote; the commiſſioner from the el- 
deſt borough preſiding in the firſt meeting, 
and the commiſſioners from the other bo- 
roughs in each diſtrict preſiding afterwards 
by turns, according to the order in which 
they were called in the rolls of the parlia- 


ment of Scotland f. 


It was further declared by this ſtatute, 
that none ſhould be capable to elect, or be 
| SE elected, 


* The diviſion of the . boroughs into the fourteen ſe- 
veral diſtricts, is to be found in the Appendix, No. I. 
| + That order is obſerved in No, I. of the Appendix. 


— 
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elected, to repreſent a Scotch ſhire or bo- 
rough in the parliament of Great Britain, 
but ſuch as were formerly capable to elect 
or be elected commiſſioners for ſhires or bo- 
roughs to the parliament of Scotland. It 
likewiſe made ſome other regulations on that 
head; but, as theſe will fall to be fully con- 
ſidered in the ſequel, it is needleſs to take 
notice of them at preſent. 

By this act it was allo ordered, that, when 
her Majeſty, her heirs and ſucceſſors, ſhould 
declare their pleaſure for holding the firſt, or 
any ſubſequent parliament of Great Britain, 
and until further proviſion ſhould be made by 
parliament in that reſpect, a writ ſhould paſs 
under the great ſeal of the united kingdom, 


directed to the privy- council of Scotland, and 


containing a warrant and command to them 
to iſſue out a proclamation, requiring the 
peers to meet at ſuch place and time within 
Scotland as her Majeſty, her heirs and ſuc- 
ceſſors, ſhould appoint, for the election of 
the ſixteen peers; and requiring the lord 
clerk-regiſter, or two of the clerks of ſeſſion, 
to attend ſuch meetings, and to return the 

names 
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names of the ſixteen peers choſen to the 
clerk of the privy-council, by whom they 
were again to be returned to the court from 
which the writ iſſued. 

Similar orders were given with regard to 
the election of commiſſioners for ſhires and 
boroughs. The proclamation to be iſſued 
by the privy council was to require the free- 
' holders to meet at the head-boroughs of their 
reſpective counties, and the boroughs to ſend 
their commiſſioners to ſuch places as ſhould 
be thereby appointed, for the election of 
their repreſentatives; and the names of the 
repreſentatives ſo elected for the ſhires and 
boroughs, being tranſmitted to the clerk of 
the privy=council, were likewiſe to be re- 


turned by him to the.court from which the 
writ iſſued. 


The ſame ſtatute further „ that, in 
the event of her Majeſty's declaring, on or 
before the firſt day of May then next, 1707, 
that it was expedient that the Lords and 
commons of the then parliament of Eng- 
land ſhould be the members of theſe reſpec- 
tive houſes of the firſt parliament of Great 

Britain, 


y 
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Britain, for and on the part of England; the 
ſixteen peers and forty-five commons, who 
ſhould be choſen by the peers, barons, and 
burgeſſes reſpectively, in the then parliament 


.of Scotland, and out of the members there- 


of, ſhould be the members of the reſpective 
houſes of the firſt parliament of Great Bri- 
tain, for and on the part of Scotland. This 
declaration having accordingly taken place, 
the firſt parliament of Great Britain met at 
Weſtminſter, upon the 23d of October 1707, 
and was compoſed as follows : The houſe 
of lords, of the whole body of the lords ſpi- 
ritual and temporal of England, and ſixteen 
peers of Scotland ; and the houſe of com- 
mons, of the 513 repreſentatives ſent to the 
laſt parliament of England by the ſhires, u- 
niverſities, cities, cinque ports, and bo- 
roughs; and 45 repreſentatives of the ſhires 


and boroughs of Scotland, choſen from the 


commiſſioners for ſhires and boroughs in 
the laſt Scotch parliament. 
By an act paſſed in the firſt ſeſſion of the 


firſt Britiſh parliament“, intituled, An act 
| for 


A 6to Annae, c. 6. 
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for rendering the union of the two king- 
doms more compleat, it was declared, that, 
from and after the 1ſt of May 1708, there 
ſhould be but one privy-council for the 
kingdom of Great Britain. It therefore be- 
came neceſſary to make ſome new regulati- 
ons with regard to the election of the repre- 
ſentatives of Scotland. Tt was accordingly 
ordered, by the ſame act, that, when a par- 
liament fhould be ſummoned, writs under 
the great ſeal of Great Britain ſhould be di- 
reed to the ſeveral ſheriffs and ſtewards, 
who, upon receipt thereof, ſhould forthwith 
give notice of the time for election of the 
knights or commiſſioners of their reſpective 
ſhires or ſtewartries, and direct precepts to 
the royal boroughs within their ſeveral juriſ- 
dictions, reciting the contents and date of 
the writs, and commanding each of them 
to elect a commiſſioner, and to order ſuch 
commiſſioner to meet at the preſiding bo- 
rough of the diſtrict, upon the 3oth day 
after the teſt of the writ, (or the day after, 


if it ſhould fall upon a Sunday), for the pur- 


poſe of chuſing their burgeſs to ſerve in par- 
liament. 
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liiment. This act likeways directed the 
clerks to the meetings of the freeholders, 
and the common clerks of the preſiding bo- 
roughs, to return the names of the perſons 
ſeverally elected for the ſhires and diſtricts, 
to the ſheriffs or ſtewards; and appointed 
them to annex the fame to the writs, and 
return the whole to the court from which 
the writs iſſued. 
This ſtatute made no proviſion for the e- 
lection of the peers. But, by an act of the 
ſame ſeſſion®, it was ordered, that, when her 
Majeſty, her heirs or ſucceſſors, ſhould de- 
| clare their pleaſure for holding a parliament, 
a proclamation ſhould iſſue under the great 
ſeal, commanding all the peers of Scotland 
to meet at Edinburgh, or in ſuch other 
place, and at ſuch time, as ſhould be thereby 
appointed, in order to elect the ſixteen peers; 
and that ſuch proclamation ſhould be duly 
publiſhed at the market-croſs of Edinburgh, 
and in all the county-towns of Scotland, 
twenty-five days at leaſt before the day of 
election. N 
| This 
F 6to Annae, c. 23. 
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This is the lateſt ſtatute relative to the elec- 
tion of the peers. Several acts have how- 
ever paſſed ſince that time, with regard to 
the election of commiſſioners for ſhires and 
boroughs ; and many queſtions have ariſen 
in the courts of law upon the conſtruction 
of theſe acts. Alterations have been made 
with reſpe&t to the qualifications of free- 
holders; oaths have been introduced to pre- 
vent bribery, and the rearing up of nominal 
and fictitious votes; remedies have been ap- 
plied to abuſes in the electors, and in the 
miniſterial officers employed in matters of 
election. To go through theſe ſeveral acts 
of the legiſlature, according to the order in 
which they paſſed, or to ſtate the deciſions 
of the courts of law in the order they were 
pronounced, would not be the moſt proper 
way to give a diſtinct notion of the preſent 
ſtate of the law of elections. I ſhall there- 
fore follow a different method, by exhauſt- 
ing what I have to obſerve upon one ſub- 
ject, before I proceed to another ; and, I 

| flatter myſelf, that I ſhall thereby be able to 
anſwer, at leaſt, in ſome degree, the end I 
have 1 in view, 
TITLE 


; * 


ee Iv 


Of the Election of the Sixteen Peers 
of Scotland. 


what the law requires in order to intitle 
a Peer to vote in the election of the ſix- 
teen peers; and, next, the mode of procedure 
obſerved in ſuch elections. 


2 this chapter I propoſe, firſt, to conſider 


CEAETI ON 1 


Of the Bualifications neceſſary to intitle « 
Perſon to vote in the Election of the Six- 
teen Peers of Scotland, 


PON this head, it may, in the firſt 
place, be obſerved, that none can 
vote, but ſuch as are, properly ſpeaking, 
peers of Scotland; that is, thoſe who were 


ſo prior to the union, and the ſucceſſors to 
their 
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their honours and dignities. Engliſh peers who 
ſucceed to a Scotch peerage are intitled tc 
vote; but no Britiſh peer can enjoy that pri- 
vilege; and, upon occaſion of the Duke 
of Queenſberry's claiming a vote, it was re- 
ſolved by the houſe of Lords, upon the 21ſt 
of January 1708-9, That a peer of Scot- 
land claiming to ſit in the houſe of peers, 
* by virtue of a patent paſſed under the 
great ſeal of Great Britain after the union, 
and who now fits in the parliament of 
Great Britain, had no right to vote in the 
election of the ſixteen peers who are to re- 
« preſent the peers of Scotland in parlia- 
ment.“ The houſe divided upon this que- 
ſtion: It was maintained, on the one hand, 
that, as the peers of England who were like- 
wile peers of Scotland, had the right of vo- 
ting in the election ſtill reſerved to them, 
notwithſtanding their having a ſeat them- 
ſelves in the houſe of Lords, there ſeemed 
to be equal reaſon for allowing that privilege 
to thoſe peers of Scotland who had, been 
created Britiſh peers. But to this it was an- 
ſwered, that a peer of England and a peer 
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of Scotland, held their dignity under two 
different crowns, and by two different great 
ſeals; but, that Great Britain, including 
Scotland as well as England, the Scotch peer= 
age ſunk in that of Great Britain *, 

Upon the 20th of December 1711, ano- 
ther queſtion was determined, of a more in- 
tereſting nature. The Duke of Hamilton 
Had been created Duke of Brandon, and a 
debate having ariſen, how far he had a right 
to ſit in the houſe of lords, in reſpect of that 

peerage, and the queſtion being put, Whe- 
* ther Scotch peers, created peers of Great 
5 Britain ſince the union, have a right to ſit 
in that houſe?” it carried in the negative, 
by. ive voices, 57 to 52. After this reſolu- 
tion, there was no longer room for the caſe 


that was decided in 1708-9, with regard to 


the Duke of Queenſberry; but as thoſe who 
have been created peers ſince the union, 
may ſucceed to Scotch peerages, (which is 
the caſe of the preſent Duke of Argyle) there 
0 234 G 125 is 
See Burnet's hiſtory of his own times, 12mo edi- 
tion, vol. 6. p. 3. N 
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is reaſon to ſuppoſe, that they would like- 
wiſe be found to be excluded from the right 
of voting, in the election of the ſixteen peers 
of Scotland, were the queſtion to be tried. 
In the next place, no peer can either vote 
or be elected, till he be twenty-one years of 
age. It would indeed be abſurd to allow 
' thoſe, whom the law, on account of their 
nonage, preſumes to ſtand in need of the aſ- 
fiſtance of others in the management of 
their own affairs, to have a voice in matters 
of ſtate. 
3 act 1707, c. 8. likewiſe excludes pa- 
FR piſts, and all thoſe who, being ſuſpected of 
popery, refuſe to fwear and ſubſcribe the 
formula contained in the Scotch act 1700, 
c. 3. intituled, © An act for preventing the 


© growth of Peay”. Sf 


The 


| The e, is of the following tenor: 1 

Y c do ſincerely, from my heart, profeſs and 
declare before God, who ſearcheth the heart, that I do 
deny, diſown, and abhor theſe tenets and doctrines of 
« the papal Romiſh church, viz. the ſupremacy of the pope 
and biſhop of Rome, over all paſtors of the catholic 
church, his power and authority over kings, princes, 
© and 
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4 The act 6to-Annae, c. 23. requires, that 
the peers, before proceeding to election, ſhall 
take and ſubſcribe the oaths of allegiance 
and abjuration. But, as theſe are fo ge- 
nerally known, it is needleſs to inſert 
them. I ſhall only obſerve, that, upon the 
death of the late pretender, ſome ſmall alte- 
_ rations were made upon the oath of abjura- 
tion, by the act bto Georgii III. A3 

3 The 


and hates: and the infallibility that he pretends to, ei- 
a ther without or with a general council, his power of 
diſpenſing and pardoning, the doctrine of tranſubſtanti- 
* ation, and the corporal preſence, with the communion 
: without the cup in the ſacrament of the Lord's ſupper, 
Y the adoration and facrifice profeſſed and practiſed by the 
« popiſh church in the maſs, the i invocation of angels and 
* ſaints, the worſhipping of images, croſſes, and relicks, 
© the doctrine of ſupererogation, indulgences, and purga- 
* tory, and the ſervice and worſhip in an unknown 
tongue; all which tenets and doctrines of the ſaid church 
I believe to be contrary to, and inconſiſtent with, the 


written word of God: and I do from my heart deny, 


diſown, and diſclaim the ſaid doctrines and tenets of the 


church of Rome, as in the preſence of God, without any 


equivocation, or mental reſervation, but according to 


the known and Plain meaning of the words, as to mo 


. offered and propoſed. So help me God. 
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The ſame ſtatute likewiſe requires them 
to take the oath and declaration inſerted in 


. che note below *. 


By 

* The oath is as follows, 1 A. B. do ſwear, that I do 
from my heart, abhor, deteft and abjure, as impious and 
* heretical, that damnable doctrine and pofition, that 


_ © princes excommunicated, or deprived by the pope, or 


F any authority of the ſee of Rome, may be depoſed or 
© murdered by their ſubjects, or any other whatſoever. 
And I do declare, that no foreign prince, prelate, ſtate, 
© or potentate, hath or ought to have, any juriſdiction, 
power, ſuperiority, pre-erninence, or authority, eccleſi- 
© aſtical or ſpiritual, within this reatm. So help me God.” 
And the declaration runs thus: © I A. B. do ſolemnly and 
« ſincerely, in the preſence of God, profeſs, teſtify, and de- 
« clare, that I do believe, that, in the ſacrament of the 


Lord's ſupper, there is not any tranſubſtantiation of the 
elements of bread and wine into the body and blood of 


« Chriſt at, or after the conſeeration thereof by any per- 


'« ſon whatſoever; and that the invocation or adoration of 
« the virgin Mary, or any other faint, and the ſacrifice 
of the maſs, as they are now uſed in the church of 


Rome, are ſuperſtitious and idolatrous. And I do ſo- 
« lemnly, in the preſence of God, profeſs, teſtify, and de- 
« clare, that I do make this declaration, and every part 


© thereof, in the plain and ordinary ſenſe of the words 


read unto me, as they are commonly underſtood by 


« Engliſh proteſtants, without any evaſion, equivocation, 


« or mental reſervation whatſoever, and without any diſ- 
« penſation 


Of the Scotch Peers. 101 


Buy the act 19no, Georgii II. c. 38. F 26. 
it is declared, that no peer ſhall be capable 
to elect, or be elected, who, within a year 
preceding the election, has been twice pre- 
ſent at divine ſervice, in any epiſcopal meet- 
ing, the paſtor whereof has not taken the 
oaths to government, and does not pray for 
the king by name, and for all the royal fa- 
mily, in the ſame form as in the liturgy of 
the church of England. It is competent to 
any peer preſent at the election to make this 
an. and to prove it either by one wit- 

3 


penſation already granted me, for this purpoſe, by the 
© pope, or any other authority or perſon, or without any 
hope of any ſuch diſpenſation from any perſon or autho- 
* rity whatſoever, or without thinking that I am or can 
© be acquitted, before God or man, or abſolved of this de- 
* claration, or any part thereof, although the pope or any 
other perſon or perſons, or power whatſoever, ſhould 
_* diſpenſe with, or annul the ſame, or declare that it was 
null and void from the beginning. 

This declaration which the peers are obliged to make 
before giving their votes, approaches ſo nearly to the for- 
mula, as to make one think, that the taking the one 
might diſpenſe with the other. But, as the act 170), c. 8. 
ſtands unrepealed, the formula may no doubt ſtill be put; 
and if any peer refuſe to ſwear and ſubſcribe it, he will 
thereby diſqualify himſelf from voting at that election. 
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neſs, or by the oath of the peer objected to, 


. which the clerk-regiſter, or either of the 


clerks of ſeſſion, officiating; at the election, 
is impowered to adminiſter; and, in caſe 
the fact be proved, or admitted, or the peer 
objected to refuſe to depoſe, he is there- 
by diſqualified from voting at that eleCtion. 

The peers have a privilege in matters of 
election, beyond the commons. They are 
not only entitled to vote when preſent, but 
may, even when abſent, either appoint a 
proxy to vote for them, or ſend a ſigned lift 
to the meeting. This privilege 18, howe- 
ver, laid under certain regulations. 

In the firſt place, the perſon appointed 
proxy muſt be himſelf a peer, qualified ac- 
cording to law; - and the mandate muſt be 
duly ſigned before witneſſes. Such are the 
words of the act 1707, c. 8.; and, on the 
26th January 1708-9, the houſe of lords re- 
ſolved, that ſuch mandates were not valid, 
without the ſubſcription of the witneſſes. It 
was, however, found, upon the 29th of the 
ſame month, that there was no neceſſity for 
mentioning the names of the witneſſes, or 


of 
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of the writer of the mandate, nor for its be- 


ing ſealed or written upon ſtamped parch- 


ment. With regard to the liſts which ab- 


ſent peers are allowed to ſend to the meet- 
ing, the ſtatute only requires, that they be 
ſigned; but the houſe of lords likewiſe re- 
ſolved, upon the ſame 29th of January, 
1708-9, that ſuch liſts were not valid with- 
out ſubſcribing witneſſes, but were good 
without mentioning the name of the writer. 
In the next place, ſuch as are peers both 
of England and Scotland muſt ſign their 
- mandates or liſts by the title of their Scotch 
peerage; and no peer can hold more than 
two proxies at one time *. | 
Laſtly, The abſent peers who appoint 
proxies, or ſend ſigned liſts to the meeting, 
muſt take and ſubſcribe the oaths and decla- 
ration appointed to be taken by thoſe who 
are preſent at the election. Thoſe who are 
in Scotland at the time of the proclamation 
for the election, may do fo in any ſheriff- 
court, and the ſheriff, or his deputy, before 
| G 4 whom 
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whom they are taken, muſt return the ori- 
ginal ſubſcription of ſuch oaths and decla- 
ration to the meeting, together with a cer- 
tificate under his own hand and ſeal, chat 
they were taken and ſubſcribed in his pre- 
ſence T. Thoſe again who, at the time of 
the proclamation, reſide in England, are 


allowed to take and ſubſcribe them in the 


high court of chancery, court of king's 


bench, court of common pleas, or court of 


exchequer, to be certified by writ under the 
ſeal of ſuch courts. And as ſome peers, who 
had formerly qualified themſelves, might 
be abſent from the kingdom, in the ſervice 
of her Majeſty, at the time of iſſuing a pro- 


clamation for election; and as it was thought 


hard to deprive them of their yotes, merely 
becauſe they had it not in their power to 
qualify AO, the ſtatute allowed them to 


appoint 


+ It was accordingly declared by the houſe of lords, 
26th January 1708-9, that the ſheriff's certificate ought 
to be ſealed, as well as ſigned. The words of the ſtatute 
are indeed expreſs, and the doubt could only ariſe from 

its not being cuſtomary to adhibit ſeals to vritings in 
Scotland. | 
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appoint proxies, or to ſend ſigned liſts, up- 
on its being certified, in the manner above 
mentioned, that they had formerly taken 
the oaths and declaration, or upon its being 
certified, under the great ſeal of Great Bri- 
tain, in the event of their having taken 
them in parliament *. 

The high and the low, the rich and the 
poor, are equally ſubject to the calamities 
incident to humanity. It may therefore be 
aſked, Whether a peer, who has the miſ- 
fortune to become fatuous, can vote in an 
election? The law has ſaid nothing on that 
head. I incline to think, that, if he is de- 
clared to be in that unhappy ſtate by an act 
of the law, and put under the power of a 
tutor or guardian, he cannot vote; but that, 
until that be done, his vote will be ſu- 
ſtained. | 
. 8 E C- 
* Gto Annae, cap. 23. 9 4. 
Forms of a proxy, and of a ligned lit, and of a ſhe. 


riff's certificate, are to be found in the Appendix, No. 2, 
3- and 4. 
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Of the Manner of electing the Sixteen Peers 
of Scotland. 


E have already ſeen, that, when a 
parliament is to be held, the peers 
of Scotland are called by proclamation to 
meet for the purpoſe of electing their repre- 
ſentatives, and that ſuch proclamation muſt 
be publiſhed at Edinburgh, and the other 
county-towns of Scotland, at leaſt twenty- 
five days before the time appointed for the 
6d 
The ſame ſtatute “ orders the peers to 
come to ſuch meetings with their ordi- 
nary attendants only, under the, ſeveral 
penalties inflicted by the laws and ſtatutes 
I Te 


* 6to Annae, cap. 23. \ 4+ 
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of Scotland, preſcribing and directing with 
what numbers and attendants the ſubjects 
of that part of the kingdom might repair to 
the public courts of juſtice *. 150 
£29 This 

* By the act, 1457, cap. 82. confirmed by 1487, 
cap. 104. it was ordained, That all the lieges ſhould 
come to the king's courts, ſpiritual or temporal, in a ſo- 
ber and quiet manner, and bring with them no more per- 
ſons than are in their daily houſhold and family. By the | 
act 1555, cap. 41, perſons called before a juſtice-court 3 
1 


were only allowed to have ſix of their friends with them 
at the bar, beſides their advocates, to defend them, and | 
the judges were ordered to charge the breakers of that. 3 
act to enter their perſons in ward, to remain there du- 8 
ring the queen's pleaſure, under the pain of rebellion; 
and, in caſe of their refuſal, to put them to the horn. 1 
Theſe acts were ratified by 1584, cap. 140. with this addi- 1 
tion, that thoſe who repaired to the criminal courts, o- j 
therwiſe than they were allowed by ſuch acts, ſhould in- 
cur the crime of convocation of the king's lieges. An 
unlawful convocation, is a commotion of the people 

raiſed without lawful authority. The convocating the 
lieges in bands of men of war, for daily or monthly wages, 
without ſpecial licence, was made capital, by the acts 
1563, cap. 75. and 1585, cap. 12. But naked aſſiſtance at 
ſuch meetings was found, in 1665, only to infer an ar- 
bitrary puniſhment; and Sir George M*Kenzie informs 
us, that the crime of ſimple convocation, without bands 
or leagues, was ordinarily proſecuted before the privy- 
council, and was ſeldom puniſhed fanguam crimen per ſe, 
but only as an aggravation of a riot or other crime, 
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This act likewiſe declares, that it ſhould 
not be lawful for the peers ſo met together, 
to act, propoſe, debate, or treat of any mat- 
ter or thing whatſoever, except the election 
of their repreſentatives; and that any perſon 

who ſhould at ſuch meeting preſume to act, 
propoſe, debate, or treat of any other mat- 
ter, ſhould incur the penalty of premunire, 
as expreſſed in the ſtatute of the 16th of 
King Richard II.“ 

The 


* This ſtatute, 16to Rich. II. c. 5. was made to prevent 
the purchaſing bulls from Rome, and to declare the in- 
dependency of the crown of England ; and it was thereby 
particularly enacted, © That, if any purchaſe or purſue, or 
* cauſe to be purchaſed or purſued, in the court of Rome, or 
* elſewhere,by any ſuch tranſlations, proceſſes, and ſentences 


of excomunications, bulls, inſtruments, or any other 


things whatſoever which touch the king, againſt him, 
* his crown, and his regalty, or his realm, as is aforeſaid; 
and they which bring within the realm, or them receive, 
or make thereof notification, or any other execution 
« whatſoever, within the ſame realm or without, that they, 
their notaries, procurators, maintainers, abettors, fau- 
tors, and counſellors, ſhall be put out of the king's pro- 
tection, and their lands and tenements, goods and chat- 
© tels, forfeit to our lord the king; and that they be at · 


« tached 
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The day named for the election being 
come, the peers aſſemble at the place fixed 
by the proclamation, and are attended by the 
lord clerk-regiſter, or two of the principal 


clerks of ſeſſion, ſpecially appointed by him. 


After prayers by one of the king's chaplains, 
who attends for that purpoſe, the proclama- 


tion and the execution at the market-crofs of 


Edinburgh are read. The roll is then call- 
ed, the peers preſent are marked in the mi- 
nutes, and the certificates of the abſent peers 
having qualified themſelves for granting 
proxies or ſending ſigned liſts, being produ- 
ced, theſe liſts or proxies are likewiſe regu- 
larly marked. This being done, the oaths 
are adminiſtered to the peers who are pre- 
ſent; after which, the votes are carefully col- 
lected and examined, and a certificate of the 

91 names 


tached by their bodies, if they may be found, and 


brought before the king and his council, there to anſwer 


* to the caſes aforeſaid; or that proceſs be made againſt 
them by praemunire ſacias, in manner as it is ordained in 
bother ſtatutes of proviſors, and other which do ſue in a- 
* ny other court, in derogation of the regalty of our 
* lord the king. | 
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names of the ſixteen peers who have the 


majority of voices in their favour, is made 


up, and ſigned and ſealed in preſence of the 


meeting, by the lord clerk-regiſter, or the 
clerks of ſeſſion appointed to officiate for 
him, -and returned to the court of chancery 


before the time fixed for the meeting of the 


parliament *. 
But, in this 3 no notice is taken 


of any objections that may have been made 


in the meeting to any of the peers: Thoſe, 


however, who deſire it, are entitled to get a 
copy of ſuch objections, or an extract of the 
minutes from the clerks, and may diſpute 
the election of the peer ſo objected to, by 
preferring a petition to the houſe of lords, 


complaining of the return f. 

Hitherto, I have only ſpoken of a general 
election upon the calling of a new parlia- 
ment. The ſame rules are however obſer- 


ved, when a vacancy happens by the death 


or e diſability of any of the ſixteen, du- 


King 
* 1707. c. 8. 6to Annae, c. 23. 


+ A copy of this certificate is to be found in the appen- 


dix, No. 5. 
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ring the courſe of a parliament. All the 
peers are ſummoned by proclamation to meet 
and elect a new repreſentative to ſupply the 
vacancy; and the ſame form of proeedure 
takes place at that meeting as at a general 
election *. 

All elections ought to be free; and, to pre- 
vent even the appearance of reſtraint, it is 
ordered by the ſtatute 8 vo Geo. II. c. 30. 
that all ſoldiers, who are quartered in any 
city, borough, town, or place, where an e- 
lection either of peer or commoner is to be 
made, ſhall be removed to the diſtance of 
two miles, one day at leaſt before the day ap- 
pointed for the election, and ſhall not make 
any nearer approach till the day after it is 
ended. Orders to this purpoſe muſt be gi- 
ven by the ſecretary at war, or other perſon 
who officiates in his place; and, if he neglect 
to ſend ſuch orders, and be convicted thereof 
within ſix months, he is to be diſcharged 
from his office, and is thereby diſabled to 
hold any office or employment in his Maje- 


ſty's 


* 6to Annae, c. 23.4 11. 
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ſty's ferviee. This act does not, however, 
extend to the city of Weſtminſter, or bo- 
rough of Southwark, in reſpect of his Ma- 
jeſty's guards, nor to any place where the 
king or any of the royal family reſide at 


the time, in reſpect of ſuch troops as attend 


as guards; nor to any caſtle or fortified 
place where any garriſon is uſually kept, in 
reſpect of ſuch garriſon. And the act fur- 
ther declares, that the ſecretary at war ſhall 
not incur the forfeiture on account of his not 
ſending orders for the removal of the troops 
at an election to fill up a vacaney, unleſs no- 
tice of the making out the new writ be gi- 
ven him by the clerk of the crown, which 
notice that officer is required to give with all 
convenient ſpeed. 


TITLE 


24 


ET LEV 


Of the Election of the Commiſſion- 
ers from the Shires of Scotland. 


N this title, various ſubjects will occur. 
It will therefore be proper to divide it 
into ſeveral ſections. 


Sc C41 ON EL 


Of the Freeholders Roll. 


Tr has been already mentioned, that by the 

act of Charles II. 1681, c. 21. the free- 
holders of each county were ordered to make 
up a roll of their number, containing the 


names of thoſe who had a right to vote, and 


expreſſing their reſpective extents or valua- 
tions; and that they were alſo. appointed to 
H meet 
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meet yearly at the Michaelmas head-court, 
for the purpoſe of reviſing that roll, and 
making the neceflary alterations upon it. 
From that period, no perſon could legally 
vote in the election of a commiſſioner to par- 
e without being put upon the roll. 
Before, therefore, I proceed to conſider either 
the qualihcations required by the law to entitle 
one to elect, or to be elected a commiſhoner 
from a ſhire, or the mode of procedure that is 
obſerved in ſuch elections, it will be proper to 
ſtate the manner in which that roll is kept, 
and to mention the rules which the legiſla- 
ture has laid down, in order to guard againſt 
the partiality of freeholders in that reſpect. 
The act of the 16th of George II. cap. 17. 
intituled, * An act to explain and amend the 
£ laws touching the elections of members to 
© ſerve for the commons in parliament, for 
©that part of Great Britain called Scotland, 
© and to reflrain the partiality, and regulate 
the conduct of returning officers at ſuch 
elections,“ is now the governing rule with 
regard to the manner of keeping the roll, 
| © ma 
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and the form of procedure at the annual 
Michaelmas head-courts. 

It would appear from that ſtatute, that, 
in ſome counties, the rolls had not been re- 
gularly kept, purſuant to the directions of 
the act 1681. It was therefore enacted, 
That ſuch perſons as ſtood upon the roll laſt 
made up by the freeholders, whether at the 
Michaelmas meeting, or at the laſt election 
of a member to ſerve in parliament, thould 
be the original conſtituent members at the 
next Michaelmas meeting, or meeting for 
election. And, as it was ſuppoſed that 
many perſons then ſtood upon the rolls who 
had no legal qualification, the ſtatute further 
provided, that it ſhould be lawful to any 
freeholder ſtanding upon the roll to object 
to the title of any other perſon ſtanding up- 
on it, by applying to the court of ſeſſion, in 
the form of a ſummary complaint, at any 

time before the firſt of December 1743; 
and, upon the preſenting of any ſuch com- 
plaint, the court of ſeſſion was directed to 
grant* warrant for ſummoning the perſons 
complained of to anſwer upon thirty days 
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notice, after which they were ordered to de- 
termine the queſtion in a ſummary way ; 
but it was at the ſame time declared, that, 
if no complaint ſhould be exhibited within 
that period, no freeholder ſtanding upon the 
roll laſt made up ſhould be ſtruck off, or left 
out of it, except upon ſufficient objections, 
ariſing from an alteration of that right or 
title in reſpe& of which he was inrolled. 

The ſheriffs having been irregular as to 
the time of holding their Michaelmas head- 
courts, it was by this ſtatute directed, that 
every ſheriff ſhould, at leaſt fourteen days 
before Michaelmas then next, appoint a pre- 
ciſe day for holding ſuch court in the year 
1743, and cauſe the ſame to be intimated at 
all the pariſh-churches within the ſhire, up- 
on a Sunday, at leaſt eight days preceeding ; 
and that the day ſo to be fixed ſhould be 
the anniverſary for holding the Michaelmas 
head-court in all time to come. 

By this act it was further declared, that 
it ſhould be competent to any perſon who 
was refuſed to be admitted, or who was 
ftruck off the roll by a judgment of the free- 

_ holders, 
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holders, at any Michaelmas meeting, or 
meeting for election, to apply within four 
calendar months to the court of ſeſſion by 
ſummary complaint; and that the court, af- 
ter granting warrant for ſummoning the 
perſon on whoſe objections the complain- 
er was refuſed to be admitted, or ſtruck off 
the roll, to anſwer upon thirty days notice, 
ſhould proceed and determine upon ſuch 
complaint in a ſummary way. 

A delay to inroll has been held equivalent 
to a refuſal. At the Michaelmas meeting 
of the county of Cromarty, in October 
1795, three claims for enrolment were of- 
fered, upon each of which the freeholders 
gave the following deliverance: © The meet- 
© ing, in reſpect that a proceſs of reduction 
is now in dependence, at the inſtance 
* of Sir John Gordon of Invergordon 
«© Baronet, before the court of ſellion, or 
© the decreet of diviſion of the commiſ- 
ſioners of ſupply of the {hire of Cromarty, 
dated in May laſt, whereby alone the va- 
© luation of the lands and others contained 
in the foreſaid claim, is aſcertained, do 

13" © therefore 
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© therefore ſuperſede, for the preſent, coming 
to any determination upon the validity or 
* invalidity of theclaimants titles to be en- 
rolled, not thinking that matter yet ripe 
* for their judgment, for either ſuſtaining or 
refuſing his enrolment, till after the iſſue 
«© of the ſaid proceſs of reduction; reſerving, 
© till then, to all parties concerned, all ob- 
jections and anſwers in relation to the 
« claimants title.? The claimants preferred 
complaints to the court of ſeſſion upon the 
ſtatute, and prayed the court to grant war- 
rant for their being added to the roll. The 
freeholders objected, That the caſe did not 
fall within the words of the ſtatute, in re- 
gard they had not refufed to inrol, but had 
only delayed to give judgement, until they 
ſhould have an opportunity of knowing | 
whether the claimants were truly poſſeſſed 
of the valuation required by law; and that, 
at any rate, the court of ſeſſion, being only 
a court of review, without. any original ju- 
riſdiction in matters of that ſort, could not 
order an inrolment prima inſtantia, as prayed 
for in the complaints, but could only order 
| the 
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the freeholders to proceed to judge of the 


merits of the claims at their next annual : 
meeting. The court repelled theſe objec- 
tions, and ordered the claimants to be add- 1 
ed to the roll; and afterwards refuſed a pe- ; 
tition from the freeholders, offering to go ; 
into the merits of their objections to the 5 
chimants titles “. 5 ; 
A caſe ſomewhat ſimilar occurred very g 
lately. Colonel Campbell of Barbreck lodged 5 
a claim for being inrolled as a freeholder of : 
the county of Bute at Michaelmas . 5 
At that meeting only two freeholders at- l 
tended; and though they knew that ſuch : 


265"; r 
T4 w_— 


a claim was lodged, and in the hands of the 
ſheriff-clerk, they took no notice of it, be- 
cauſe no perſon appeared in the behalf of 
the claimant, and proceeded to make up their 
minutes, as if no ſuch claim had exiſted. 
But, while the preſes was ſigning theſe mi- 
nutes, the claimant's brother-in-law, who 
was himſelf a freeholder, came to the meet- 


H 4 ing, 


rr ð˙’˙u7u 2 


* 15th January 1766, Roſe of Aitnoch and others, 
eontra Sir John Gordon and Leonard Urquhart. The 
houſe of lords affirmed both judgments March 1766. 
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i 
9 
i 


120 Of Commuſſuners from Shires. 


ing, and inſiſted that they ſhould take the 


claim under their conſideration. This, 


however, they refuſed, upon the pretence 
that their buſineſs was over, and the meet- 
ing diſſolved. Colonel Campbell preferred 
a complaint, and the court pronouneed the 
ordinary interlocutor, finding that the free- 


holders did wrong in refuſing to enrol him, 


and ordering him to be added to the roll. 


To ſhow their diſapprobation of the conduct 


of the freeholders, the court likewiſe con- 
demned them in coſts of ſuit *, 

This ſtatute likewiſe provides, that any 
freeholder ſtanding upon the roll, who ap- 


prehends that another has been wrongfully 


inrolled, may in like manner complain to 
the court of ſeſſion, within four calendar 
months after ſuch inrolment, whether he 


was preſent at the meeting where the inrol- 


ment was made or not. But, if no com- 
plaint be made within that period, the per- 


ſon ſo enrolled muſt continue upon the roll 


until 


3 June 1773, Colonel Campbell of Barbzeck, 
contra MNiel of Kilmory and M<Conochie of Ambirſbeg. 


| 
] 
| 
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until an alteration of his circumſtances ſhall 
happen, which the freeholders, at a ſub- 
ſequent Michaelmas meeting, or meeting 
for election, ſhall allow to be a ſufficient 
cauſe for ſtriking him off. 

If, in any of theſe caſes, the court of ſeſ- 
ſion reverſe the determination of the free- 
holders, by ordering a perſon to be added 
to, or ſtruck out of the roll, the ſheriff, or 
ſteward-clerk, upon production of an extract 
of the judgement, muſt forthwith make the 
alteration thereby directed, under the penal- 


ty of L. 100 Sterling, to be recovered by the 


perſon in whoſe favour ſuch judgement was 
given, or his executors, by a ſummary com- 
plaint before the court of ſeſſion, upon thir- 
ty days notice. | 

This ſtatute, taking it in a ſtrict and literal 
ſenſe, has provided no remedy, 1n the event 
of the freeholders unjuſtly repelling an ob- 
jection for ſtriking a perſon off the roll. 


Hence it has been made a queſtion, whether 


a complaint to the court of ſeſſion be com- 


petent in a Caſe of that kind? Two ſuch 
complaints came from the county of Kinroſs 
| | in 


4 
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in 1766 *; but in theſe the incompeteney 
was not pleaded. Tt was however after- 
wards pleaded, in the caſe of Mr Pulteney, 
whom the freeholders of the county of Cro- 
marty had refuſed to ftrike off the roll. 
There the queſtion was fully conſidered, 
and the complaint was found competent, 
although not falling under any of the threc 
caſes to which the words of the ftatute ap- 
ply f. A ſimilar judgement was,afterwards 
given, in the caſe of Sir George Suttie. 
The words of the ſtatute allow only thoſe 
to complain of an enrollment, who ſtand 
themſelves upon the roll. Complaints have, 
however, been received by the court of ſeſ- 
ſion, from perſons who did not ſtand upon 
it at the time of their being preferred. One 
inftance ſhall be given. Mr Gordon of 
Newhall claimed to be enrolled as a free- 
holder of the county of Cromarty, at Mi- 
; | chaelmas 


* 1767, Ranken of Colden, and General 
Irvine of Burleigh, contra Ramſay of Kinkell, and Colvill 
of Ochiltree. 

+ 1rth February, 1768, Sir John Gordon, contra Wil- 
lam Pulteney. | 
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chaelmas 1766; but his claim was rejected, 
upon which he complained to the court of 
ſeſſion. Mr William Johnſton was enrolled 
by: the ſame” meeting, and Mr Gordon com- 
plained of his enrolment. Mr Johnſton 
put in an anſwer to this laſt complaint, in 
which, without going into the merits of his 
own title, he objected to the competency of 
the complaint, in regard that Mr Gordon did 
not then ſtand upon the roll. The court, 
before determining that objection, ordered 
an anſwer upon the merits to be given in. 
This being done, they proceeded, firſt, to 
determine, whether Mr Gordon ſhould have 
been enrolled; and having ordered him to 
be added to the roll, they then gave judge- 
ment, in Mr Johnſton's caſe, in the follow- 
ing words: »The Lords having adviſed this 
* petition and complaint, with the anſwers 
© thereto, now and formerly given in for 
Mr William Johnſton the reſpondent, they 
* repel: the preliminary objection to the 
* complaint, that there 1s no perſon upon 
the roll of freeholders intitled to com- 


5 © date, 


plain, in reſpect, by interlocutor of this 
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date, the title of William Gordon of New- 
* hall to be upon the roll is ſuſtained, 


3 &c. 3 


The ſtatute likewiſe enacts, that, if the 
judgement of the freeholders refuſing to ad- 
mit, or ſtriking off the roll, be affirmed by 
the court of ſeſſion, the perſon who prefer- 
red the complaint ſhall forfeit to the objec- 
tor L. 30 Sterling, together with full coſts 
of ſuit. This was intended to prevent 


groundleſs complaints; but is evidently de- 


fective, as it impoſes no penalty nor coſts of 
ſuit upon the freeholder, who, without juſt 
grounds complains of an enrollment made 
by the other freeholders, nor gives any pe- 
nalty or coſts to thoſe, who have been 
wrongfully refuſed to be admitted, or have 
been improperly ſtruck off the roll. The 
court of ſeſſion may indeed give coſts of ſuit, 
if they think proper; but they are not bound 
to do ſo; nor can they impoſe the penalty, 
but in the preciſe terms of the ſtatute, which, 


in this reſpect, falls ſhort of the act 1681. 
| | And, 


* 17th February 1767, Gordon of Newhall contra 


| Johnſton. 
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And, although it may be thought, that it 
would be improper to lay penalties or coſts 
upon the freeholders, when their judge- 
ments, refuſing to admit, or ſtriking off the 
roll, are reverſed, as in ſuch caſes it may be 
ſuppoſed, that they have only been guilty 
of an error; yet ſurely there could be no im- 
propriety in ſubjecting to ſuch coſts and pe- 
nalty the freeholder who brings a ground- 
leſs complaint againſt a judgement of his 
brethren, admitting one to the roll, or re- 
fuſing to ſtrike off one, to whom he had 
made frivolous objections. Where a com- 
plaint brought in the joint names of a life- 
renter and fiar of the ſame lands is diſmiſſ- 
ed, the court impoſes only eee of 
L. 30 upon both “. 

It has already been obſerved, that, 3 the 
act 1681, c. 21. no objection could be mo- 
ved in parliament in the caſe of a controvert- 
ed election, which had not been ſtated at the 
meeting of the freeholders From this ſta- 
tute, and from the court of ſeſhon' s being 

only 


= 1768, Fraſer, &c. contra Roſs of Prieſthill, 
and Gordon of Sn. | 
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only a court of review, and having no origi- 
nal juriſdiction in matters of enrollment, it 
was maintained, that in a complaint pre- 
ferred under the authority of the act of the 
1th of George II. no new objections could 
be made to a claimant's title, in order to ſup- 
port a judgment of the freeholders refuſing 
to enroll him, But the court over-ruled 
that plea, and found it competent to the re- 
ſpondent to the complaint, to infift in e- 
very objection that lay againſt the claim, 
whether mentioned at the meeting of the 
freeholders or not *. ObjeQtions may eſcape 
the freeholders at their meeting; and it 
would be hard to put any reſtraint upon 
their juſtifying their refuſal, or to bar them 
from maintaining an inſuperable objection 
to a complainer's title, merely becauſe they 
had not thought of ſtating that particular ob- 
jection at the time when the claim was pre- 
ſented. It is juſt to allow them to bring in 
every cireumſtance tending to ſhew that their 
judgement was agreeable to law; and it 

: would 


* 22th July 1761, Mr Walter Stewart and others, contra 
Mr David Dalrymple. Affirmed in the houſe of Lords, 
iſt April 1762. | 
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would be abſurd to ſuppoſe, that a court of 
review could legally order .a perſon to be 
added to the roll, when the freeholders, who 
refuſed to admit him, were able to ſhew, that 
he had no manner of title to get upon it. 

It is a different queſtion, whether new e- 
vidence can be received before the court of 
ſeſſion, in order to ſupport a claim for enroll- 
ment which has been refuſed by the free- 
holders? Thoſe who claim to be enrolled 
onght certainly to inſtru their qualification 
in a proper manner: It they neglect to do ſo, 
they have themſelves alone to blame; and, 
the court of ſeſſion, being only a court of re- 
view, can have no right to order an enroll- 
ment upon titles that were not laid before 
thoſe who are by law intruſted with the 
power of judging in the farſt inſtance. So it 
has been decided. Sir John Gordon claimed 
to be enrolled as a freeholder of the county of 
Cromarty at the Michaclmas meeting 1766; 
but neglected to produce a retour to ſhow 
the old extent of the lands on which he 
claimed. The freeholders having refuſed to 
enroll him, he complained to the court of 
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ſeſſion, and produced a retour, ſhowing that 
they were of the full extent required by law; 
but the court diſmiſſed his complaint, becauſe 
the retour had not been produced to the free- 
holders. Another caſe occurred ſoon after: 
Captain Stewart claimed to be enrolled as a 
freeholder of the county of Forfar, upon the 
lands of Nevay, lying within the pariſh of 
Nevay; and, in proof of his valuation, pro- 
duced a certificate under the hands of the 
collector, and two commiſſioners of ſupply, 
bearing, that the unde . belonged to the 

laird 


-- * 14th February 1767, Sir John Gordon contra Fraſer, 
&c. This decree was affirmed in the houſe of lords, 4th 
May 1767; and in the judgement it was particularly de- 


clared, That the titles produced by the complainer to 


© the freeholders, upon which he cliamed to be enrolled, 
« were eſſentially defective, for want of ſhewing a retour; 
for which reaſon, the freeholders did right in refuſing 
to enroll him; and that, upon his petition complaining 
of ſuch refuſal, the court of ſeſſion was confined to the 
titles laid before the freeholders, having no juriſdiction, 
by the ſtatute in that caſe made and provided, to order 
a claimant to be enrolled upon any title originally pro- 
« duced to them, and not laid before the freeholders in 
the firſt inſtance.” 


Of Commiſſhoners from Shires. 129 


laird of Nevay, in the pariſh of Nevay, were 


Nated in the valuation-roll of the county at 
L. 800, and paid cels and public burdens ac- 
cordingly. To this claim it was objected, that 
no ſufficient evidence had been produced, to 
ſhow that the lands rated at L. 800 in the 
valuation-roll, as belonging to the laird of 
Nevay, in the pariſh of Nevay, were the 
ſame with the lands of Nevay belonging to 
the claimant. The freeholders ſuſtained 
the objection, and refuſed to enroll. The 
claimant complained to the court of ſeſſion; 
and, although he produced a compleat pro- 
greſs of the lands from 1031 downwards, 
from which it clearly appeared, that his 
lands were the very ſame with thoſe that 
ſtood rated in the valuation-roll at L. 800, 
the court diſmiſſed the complaint *. 
It has however been maintained, in a caſe ſtill 
depending, that althoꝰ a claimant who neglects 
to produce any part of his title to the meet- 
ing of freeholders, cannot be allowed to ſupply 
that defect under a complaint to the court of 
ſeſſion; yet it is competent to produce new 
| * collateral 
* 19th December 1567, | 
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collateral or explanatory evidence to ſupport 
a title, and to remove objections that have 
been made to it in the meeting of freehold- 
ers. The cafe here referred to is that of 
Mr Gordon of Whiteley. That gentleman 
claimed to be enrolled as a freeholder of the 
county of Banff at Michaelmas 1772, upon 
certain lands, and, amongſt others, the lands 
* of Inveraurie, and the lands of Inverhebit, 
formerly called Middle - or Little Inverhe- 
© bit, and now called Bellchorach of Inver- 
© hebit.*' To prove the valued rent of theſe 
particular lands, he referred to a valuation- 
roll made up in 1690, which contains the 
following article: * Inveraurie and Inverhe- 
© bit, L. 250.“ To this claim it was object- 
ed, that there were three different farms of 
the name of Inverhebit, to wit, Eaſter, Weſt- 
er, and Middle or Little Inverhebit; and 
that no evidence was produced to ſhew, that 
the valuation ſtated in the roll 1690, to In- 
veraurie and Inverhebit, applied only to Lit- 
tle Inverhebit. The freeholders ſuſtained 
the objection, and refuſed to enroll. Mr 


Gordon complained of this judgment, and 
offered 
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offered to prove, that the lands of Little In- 
© verhebit, now called Bellchorach, were the 
© lands which, together with Inveraurie, had 
© uniformly paid ceſs for the article of L. 250, 
© in the valuation-book.” The reſpondents 
to the complaint objected to the competency 
of this proof; but the court thought proper 
to allow it before anſwer*. A petition has 
however been preferred, but has not hitherto 
been adviſed. 

When a complaint is to be preferred a- 
gainſt an enrolment, or againſt a refuſal up- 
on the part of the freeholders'to ſuſtain an 


32 objection 


* 11th March 1773, General Abercromby and others, 
contra Gordon of Whiteley. This caſe ſeems to be pretty 
ſimilar ts that of Captain Stewart. 

In the above-mentioned caſe of Mr Pulteney, where he 
objected to the competency of the complaint brought by 
Sir John Gordon and others, on account of the freehold. 
ers refuſal to ſtrike him off the roll, it was likewiſe plead- 
ed, that it was not competent to the complainers to reſort 
to evidence in ſupport of their objections, which had not 
been laid before the freeholders when theſe objections 
were under their conſideration. But, as the new evidence 
offered in that caſe by the complainers was Mr Pulteney's 
own oath, which could not be got at the meeting, as he 
was not preſent at it, the plea was over-ruled. 
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objection for ſtriking one off the roll, it is 
ſufficient to make the perſon who has been 
enrolled, or has been allowed to continue up- 
on. the roll, a party to ſuch complaint. In 
like manner, when one who has been refu- 
ſed to be admitted to the roll, or has been 
ſtruck off, intends to complain, it is ſuffici- 
ent to call the perſon or perſons who object 
ed to his title in the meeting of freeholders. 
If the minutes are ſilent on that head, he 
muſt call all thoſe. who voted to ſuſtain the 
objection; if that do not appear from the 
minutes, he muſt call all the freeholders who 
were preſent at the meeting; and a miſno- 
mer of any one of the perſons complained of 
will be fatal to the complaint“. 3 
When a complaint is moved in court, a 
warrant is granted for ſerving it upon the 
perſons complained of. If they are within 
Scotland, the ſervice muſt be made perſonal- 
ly, or at their dwelling-houſes. If they are 
abſent from the kingdom, it is ſufficient that 
+ i 


See 13th February 1745, Dickſon contra Gibſon, and 
a caſe to be taken notice of in the ſequel.—Jan. 1766, A- 
lexander Young, contra Andrew Johnſton and others. 


* 
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it be made at the market-croſs of Edin- 
burgh, and pier and ſhore of Leith. The 
warrant for ſervice may be extracted imme- 
diately, without abiding the courſe of the mi- 
nute-book; but the court has found, that an 
extract is not abſolutely neceſſary . Neither 
is it neceſſary that the ſervice be made by a 
meſſenger at arms; any perſon may do it, 
nothing more being requiſite, than that the 
complaint be properly notified to the perſon 
complained of, and that evidence of ſuch no- 
tification be produced to the court. 

If the freeholders, after a complaint is ſer- 
ved, take it upon them to proceed further a- 
gainſt the complainer, they become guilty of 
a contempt of the court, and may be puniſh- 
ed accordingly f. | 

It has been already mentioned, that thoſe 
who ſtand upon the roll laſt made up, are 
the original conſtituent members of the an- 

| $9: mal 


* 5th July 1747, Burgeſſes of Rutherglen contra the 


magiſtrates. 28th July 1761, Mr Walter Stewart contra 
Mr David Dalrymple. It is, however, more ſafe and re- 
gular to extract the warrant. 


T 6th February 1745, Monro contra McKenzie. 
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| axial meeting of the freeholders at the Mi- 


chaelmas head-court ; and, in order to pre- 
vent abuſes, the ſtatute requires, that an ex- 
tract of the roll made up at each meeting, 
and of the minutes of the proceedings, ſhall 
forthwith be delivered by the clerk of the 
meeting to the ſheriff=clerk*, gratis, to be 
inſerted by him in the ſheriff's books kept 
for that purpoſe, which muſt be produced at 
the next meeting. 

If the ſheriff-clerk neglect or refuſe to in- 
ſert the rolls or minutes of proceedings in 
the books to be kept for that purpoſe, or ne- 
glect or refuſe to give ſigned copies or ex- 
tracts thereof, to any frecholder who de- 
mands them, and is willing. to pay the legal 


fee for an ordinary extract of the ſame 


length, or omit to produce the books at any 
ſubſequent meeting, he forfeits the ſum of 
L. 100 Sterling, to be recovered by any free- 
holder within the county who will ſue for it. 
And, 

*The ſtatutes relative to elections talk always of the 
ſheriff or ſteward, and of the ſueriff or ſteward-clerk; but, 


as theſe officers differ only in name, I ſhall for the tore 
mention only the ſheriff and ſheriff-clerk, 


. 
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And, in order that no prejudice may arife 
through the fault of the ſheriff-clerk, the ſta- 
tute further provides, that in caſe the princi- 
pal books, containing the rolls and the mi- 
nutes, ſhall not be produced at any Michael- 
mas meeting, or meeting for election, a co- 
py of the roll and minutes, extracted and 
ſigned by the ſheriff-clerKk, ſhall be ſufficient 
to ſupply their place. Another penalty of 
L. 100 Sterling is likewiſe impoſed upon the 
ſheriff-clerk, if he give out falſe copies of 
the roll or minutes, extracted and ſigned by 
him; and he alſo thereby becomes incapa- 
ble, for ever after, of holding or enjoying 
his office. EL. 

The principal books, or, failing them, an 
extract of the roll laſt made up, being pro- 
duced, the firſt thing to be done is to chuſe 
a preſes and clerk to the meeting; for which 
purpoſe the roll is called, and the votes 
aſked by the commiſſioner laſt elected, i. e. 
the perſon who laſt repreſented the county 
in parliament, or, in his abſence, by the 
ſheriff-clerk. If, in the choice of preſes or 
clerk, there happen an equality of votes, 
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the commiſſioner laſt elected, and, in his ab- 
ſence, the freeholder preſent who laſt repre- 
ſented the fhire in any former parliament, 
is entitled to the cafting or deciſive vote. If 
no ſuch perſon be preſent, this caſting vote 
is the privilege of the freeholder who laſt 
preſided at any meeting for election ; and, 
in his abſence, it belongs to the freeholder 
who laſt preſided at a Michaelmas meeting; 
and if no perſon be preſent who has either 
repreſented the county in parliament, or for- 
merly preſided at a Michaelmas mecting, or 
meeting for election, it is allowed to the 
freeholder who ſtands firſt upon the roll a- 
mong them that appear at the meeting * 
The preſes and clerk being thus choſen, 
the minutes of their election are ſigned by 
the commiſſioner laſt elected, or, in his ab- 
ſence, by the ſheriff=clerk, and delivered to 


the clerk of the meeting ; after which the 


freeholders proceed to take and ſubſcribe the 
oaths of allegiance and abjuration, and to 
ſign 


This part of the ſtatute, if ſtrictly interpreted, ap- 
lies only to meetings for election; but the ſame rule is 
obſerved in in Michaelmas meetings. 
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ſign the aſſurance f. It is not, however, 
abſolutely neceſſary to take the oath of ab- 
juration, unleſs it be expreſsly required to 
be put by one of the freeholders preſent at 
the meeting. Quakers are not obliged to 
ſwear theſe oaths. It is ſufficient that they 
declare the effect of them upon their ſolemn 
affirmation 9. | 
The clerk choſen to the meeting likewiſe 
qualifies, by taking the oaths now men- 
tioned; after which the freeholders apply 
themſelves, in the firſt place, to purge the 
roll, by ſtriking out the names of thoſe who 
may have died ſince the former meeting. 
They then conſider the objections made to 
thoſe who ſtand upon the roll, if any ſuch 
have been lodged ; and next take up 
the claims that are preſented for enrol- 
ment; and, judgment being pronounced 
upon theſe claims, according to the votes of 
the 
＋ Although it is cuſtomary. to chuſe the preſes and 
clerk before taking the oaths to government, theſe oaths 
muſt be previouſly taken, if required to be put by any 


freeholder preſent at the meeting; 7mo Geo. II. cap. 16 
I 1Q. . 


| ; 7mo Wil. III. cap. 34. 6to Ann, cap. 23, 


| 
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the majority, a new roll is made up, and an 
extract thereof given to the ſheriff-clerk, as 
already mentioned, the preſes of the meet- 
ing having the caſting vote in every que- 


ſtion where there is an equality. 


This is the rule of procedure at the Mi- 
chaelmas meetings; and, ſo far as regards the 
reviſing of the roll, and making the neceſ- 


ſary alterations upon it, the ſame rules are 


followed at meetings for election. 

To prevent ſurpriſe, and to give the free- 
holders an opportunity of fully conſidering 
the buſineſs that is to come before them, it 
is by the ſame ſtatute appointed, That every 


perſon who has it in view to be enrolled at 


a Michaelmas meeting, ſhall, at leaſt two 
calendar months before that meeting, leave 
with the ſheriff-clerk a copy of his claim, 
ſetting forth the names of his lands, and the 
nature and dates of his titles, together with 
the old extent or valuation on which he de- 
ſires to be enrolled; and, if he neglect to do 
ſo, he cannot be enrolled at that meeting. 
In like manner, thoſe who intend to object 
to any frecholder who ſtands upon the roll, 


ON 
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on account of an alteration in his circum- 
ſtances, muſt, two calendar months before 
the meeting, leave their objections in wri- 
ting with the ſheriff-clerk, who, by the ſta- 
tute, is required to indorſe upon the back of 
the claims, or objections ſo left with him, 
we day of his receiving them, and to give 
copies to any perſon who demands them, 
= 1 upon their paying the legal fee of an ordi- 
nary extract of the ſame length. This re- 
gulation, however, only applies to Michael- 
mas meetings; and one may be either en- 
rolled, or ſtruck off the roll, at a meeting for 
election, without any claim or objection 
being previouſly lodged with the ſheriff- 
clerk. 
It was once objected to a claim lodged in 
due time with the ſheriff-clerk, that it did 
not mention the preciſe ſum at which the 
lands were valued, but only bore, that their 
valuation exceeded L. 400 Scots. But that 
objection was not regarded *, | 
2 A 


16th Jan. 1754, Sir Archibald Grant contra Leith of 
Leith-hall. 
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A claim, bearing, by miſtake, that the 
claimant's ſeiſine was recorded in one regi- 
ſter, when in fact it had been recorded in 
another, an objection made on that head was 
ſuſtained 7. This was a moſt juſt deciſion. 
Claims are ordered to be lodged with the 
ſheriff-clerk to prevent ſurpriſe; but a claim 
that does not lead to a diſcovery of the 
claimant's infeftment cannot anſwer that 
purpoſe. 

It was likewiſe objected, that an enrolment 
could not proceed legally, becauſe the claim 
had not been lodged with the ſheriff-clerk 
till four of the clock in the afternoon of the 
6th of Auguſt, and the freeholders con- 
veened at the Michaelmas head-court up- 
on the 6th of October before two of the 
clock; but to this it was held to be a ſuffi- 
cient anſwer, that, in all caſes of legal no- 
tice, it is only required, that either the day 
on which the notice is given, or the day to 
which it is given, ſhould be free, but not 


both; 


+ 5th Jan. 1762, Goldie 
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both; and that, if either the 6th of Auguſt 
or the 6th of October were reckoned, the 
full amount of two calendar months would 
be found to have run, a calendar month 
being from a day in one month to the ſame 
nominal day in another *. . 

It was alſo once determined in a meeting 
of freeholders, that an objection to a per- 
ſon's continuing upon the roll, though 
lodged with the ſheriff-clerk in due time, 
could not be taken under conſideration, be- 
cauſe it was neither ſigned by any perſon, 
nor mentioned by whom, or in whoſe name, 
it was given in. But, as none of theſe things 
are required by the ſtatute, and as it is in it- 
ſelf a matter of no conſequence whether an 
objection be ſigned or no, or by whom it is 
given in, the court had no difficulty of re- 
verſing this judgment T. Neither is there 
any neceſſity for the claim that is lodged 
with the ſheriff-clerk being ſigned by the 
claimant. Indeed, the ſtatute only requires 
a copy to be left with that officer. 


It 


* 15th Jan. 1762, Elliot of Arkleton contra Ferguſon 
of Craigdarroch, 

1767, Ranken of Colden and Irvine of Bur- 

leigh contra Ramſay of Kinkell and Colvill of Ochiltree. 
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It is not necefſary that a perſon who 
claims to be enrolled ſhould attend himſelf 
at the meeting of the freeholders. He may 
appoint one to appear for him, and pro- 
duce his titles. 

It is natural, when no party-work is go- 
ing on, to take up the conſideration of the 
ſeveral claims for enrolment in the order of 
the dates of their being lodged with the 
ſheriff-clerk; but it is not neceſſary; and 
the freeholders have in that matter a diſcre- 
tionary power. N 

Where two perſons are enrolled upon the 
ſame lands, the one as fiar and the other as 
liferenter, they ought to be diſtinguiſned in 
the roll, by adding the words Fiar and Lie- 
renter to their reſpective names. 

The freeholders have no power to review 
or alter at one meeting the proceedings of a 
former meeting. In the roll made up for 
the county of Kinroſs in 1753, General Ir- 
vine of Burleigh was, by a miſtake of the 
clerk, put at the foot of that roll, although 
he had been enrolled before another free- 
holder, Mr Ranken of Colden. The Ge- 

neral 
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neral made no complaint on that head ; but, 
at a ſubſequent meeting, held at Michael- 
mas 1706, where only two freeholders 
were preſent, the preſes, who had there- 
by two votes to one, ordered the roll to be 
rectified, and General Irvine's name to be 
inſerted before Mr Ranken's. But this or- 
der was reverſed by the court of ſeſſion, who 
were juſtly of opinion, that, as no complaint 
had been brought within four calendar 
months after the Michaelmas meeting 1753, 
the order of the roll made up at that time 
could not be altered *. 

The law does not require any number of 
freeholders to make up a quorum. Even 
one ſingle freeholder may conſtitute a meet- 
ing, and go through the VET) but, if 


he 


* 1767, Ranken of Colden contra Ramſay of 
Kinkell. 


+ An inſtance of this happened in Orkney ſome years 
ago. At the Michaelmas meeting of that county for the 
year 1760, only one freeholder attended. Five claims 
for enrolment having been previouſly lodged with the 
ſheriff-clerk, the ſeveral claimants produced their titles, 
and were admitted to the roll, Some weeks after, com- 
plaints were preferred againſt theſe enrolments, in the 


name 
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he admit any perſons wrongfully to the roll, 
any of thoſe who were abſent may prefer 
their complaint to the court of ſeſſion. 
The freeholders ought to meet regularly 
every year, at the Michaelmas head-court, 
There is, however, no method of compelling 
their attendance. What then is to be done, 
if they all forbear to attend, with a view to 


diſappoint one or more perſons who have 
lodged their claims for enrolment? I know 


of 


name of another freeholder, who objected to the legality 
of the meeting, in reſpe& that it was held only by one 
freeholder. Before an anſwer could be put in to theſe 
complaints, an election of a commiſſioner took place; and, 
as the names of the five gentlemen who had been admit- 
ted at the Michaelmas preceding, ſtood upon the roll 
which had then been made up, the ſheriff-clerk, whoſe 
province it was, in the abſence of the commiſſioner laſt 
elected, to call the roll for the choice of preſes and clerk, 
refuſed to call that roll, and called another that had been 
made up in 1754. This produced new complaints at 
their inſtance, for recovery of the ſtatutory penalties to 
be hereafter taken notice of; and the court, upon advi- 
ſing theſe complaints, gave judgement in favour of the 
complainers, and alſo diſmiſſed the complaints which had 
been previouſly brought againſt their enrolment. 

1762, Mackay of Strathy, and others, contra John Rid- 
doch, and others. | 
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of no remedy. The caſe happened in 1753, 
in the county of Cromarty; but, though a 
complaint was preferred by a gentleman 
who had lodged a claim with the ſheriff- 
clerk, two months before the day upon 


which the meeting ſhould have been held; 


and although it was ſtrongly argued, that 


there could be no wrong without a remedy, 
the court of ſeſſion refuſed to interpoſe in 
his behalf, and diſmiffed the complaint as 
incompetent . They indeed had no power 
to judge of the claim, in the firſt inſtance, 
having no original juriſdiction in matters 
of enrolment ; and they had as little autho- 
rity to order the freeholders to aſſemble for 
the purpoſe of taking the claim under con- 
fideration. | 


HH 8 E C 


roth December 1753, Mackenzie of Highfield con- 


tra Freeholders of Cromarty. 


8. E G T 1D N . 


Of the Qualiſications of a Freebolder, fo far 
as reſpects the Title, 


AVING conſidered the manner in 

which the freeholders proceed in ma- 

king up the roll of their number, the next 

point in order, is to ſhew, what qualifications 

the law requires, to entitle one to be admit- 
ted upon that roll. 

When James I. diſpenſed with the attend- 
ance of the ſmall barons, and allowed them 
to ſend commiſſioners to parliament, no re- 
ſtraint was impoſed. Every perſon who 
held of the king was allowed to vote in the 
choice of theſe commiſſioners, how ſmall ſo- 
ever his eſtate or freehold might be. But, 
by the ſtatute of James VI. which firſt 
brought this repreſentation of the ſmall ba- 
rons to a regular bearing, none were admit- 
ted to vote, but thoſe who had a forty-ſhil- 
ling land in free tenandry, and had their ac- 

8 | tual 
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tual reſidence or dwelling within the ſhire. 
By the act 1661, this privilege was extend- 
ed to all thoſe who were poſſeſſed of lands 
holding of the king, of ten chalders of vic- 
tual, or L. 1000 of real rent. This, how- 
ever, was altered by the act 1681; and, in 
place of the real rent, a new kind of quali- 
fication was introduced, which was to be re- 
gulated by the valued rent; and it was then 
enacted, that none ſhould be allowed to 
vote, but thoſe * who ſtood publicly infeft 
© and poſſeſſed of a forty-ſhilling land of old 
© extent, holden of the king or prince, di- 
© ftin from the feu-duties in feu-lands, or, 
© where the extent did not appear, ſtood in- 
© feft in lands liable in public burden, for his 
© Majeſty's ſupplies, for L. 400 of valued 
© rent, whether kirklands now holden of 
© the king, or other lands holding feu-ward 

© or blench of his Majeſty, as king or Prone 
* of Scotland. 

This ſtatute, which alſo repealed the act of 
James VI. fo far as it required actual reſi- 
dence within the county, was the ſtanding 
rule at the time of the union, and is in a 
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great meaſure: ſo at this day. The few al- 
terations that have been made upon it wilt 
be fully taken notice of afterwards, 

The qualifications of a freeholder, fo far 
as they relate to the title, may therefore be 
reduced to the following: 1ſt, That the 
land upon which the right to vote is elaim- 
cd, be either a forty-ſhilling land of old ex- 
tent, or amount to L. 400 Scots of valued 
rent. 2dly, That ſuch land hold immedi- 
ately of the king or prince. 3dly, That 
the claimant be infeft. And, 4thly, That 
he be in poffeſſion. | 

Each of theſe ſhall. be conſidered in its or- 
der. | | 

The firſt divides. into two branches, the 
forty-ſhilling land of old extent, and the 
land of L. 400 of valued rent. 

In order to explain what is meant by a 
forty-ſhilling land of old extent, it will be 


neceſſary to enter a little into the antiquities 
of the law of Scotland. 


Land is the firſt object that — itſelf 
for taxation. A flate is generally well ad- 
| vanced, 
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vanced, before cuſtoms or an exciſe are 
thought of. 


In order to render a tax upon | ind equal, 


a general valuation becomes neceſſary. Such 
valuation was likewiſe neceſſary in Scotland, 


on another account, namely, for the pur- 


pole of aſcertaining the non-entry and re- 
lief-duties payable to over lords or ſuperiors. 

At what time a general valuation firſt 
took place in Scotland, cannot with certain- 
ty be diſeovered. The firſt we have any ac- 
count of, was probably made out in the reign 
of Alexander HI. who had oceaſion for an 
extraordinary ſubſidy, to enable him to pay 
his daughter's portion, upon her marriage 
with the king of Norway. 

This valuation would no doubt exhibit a 
juſt ſtate of the rents of the ſeveral lands of 
the kingdom at the time it was made; but 


great part of the country having been laid 


waſte during the wars with England, after 
the death of that prince, theſe waſted lands 
neceſſarily ſunk in their value. Hence, 
when the tax of a tenth of the rents of 
the laity was impoſed, in 1326, to continue 

K 3 during 


d 


2 5 na! 
* 1 
RX 


— „ 2 * 


* 
90 _— 
7 8 N — . 2 25 _ 4 - q ” _ " " IIS — — W a 1 _— * e Wc Sar Sy r — ISTIOE 9 PT 8 >» —— - 2 1 : * * 
De 8 2 1 8 * 5 ” x - — 2 2 8 2 : 8 1 . 2 . * 3 . — 7 4 * * 1 2 = * 6 5 "YT > 8 5 0 2 * — Nr 5 2 3 6 
* 1 —— — „ 1 5 a , - 4a 4 * 1 . 2 4 r i - nee 8, - - e 
2 "I "his * enuf pang ne Rare” 2 Ls (<6. 10 „ͤ„ẽü 2. 4 — — 9 - — Ps. 2 : <C r * he 7 2 « : 1 — = 1 K hs. 7 os 4 PP 4.» 4 Lo. > - Mae __— 
; $2 af» © g tt - { » N Fo * 4 RES 4 — — n 1 2 * = £ > * N —_ 2 ts. © . — won Tis _—_— EO ets bo my * 4 „ — 32 wy . * RR * n * "af. ©, * * 
r — 3s £ n . *% 3 — . 5 . r ents 4 k — 8 - , - "* , | r ** 
5 + * > GO IIB — 8 J 8 ©" ay" : r 7 —— _ 3 pa . rr = re - — . any 
8 * — — on 2 * - Pe Soak 4 —— = 0 . — * * „ Es 8 max Sg. 44 = "a - . " "LA NS S 7 > — * — — - * 
2 — 2 — . : it - + 1 


— 
=P 5 


150 Of Commiſſioners from Shires. 


during the life of King Robert Bruce, it was 
thought reaſonable that the proprietors of 
ſuch lands ſhould not be rated at the old va- 
luation, but ſhould be allowed an abatement, 
to be ſettled by an inqueſt or jury . This 
brought on a revaluation of theſe particular 
lands, and made a diſtinction, even in thoſe 
days, between old and new extent. 
It foon became cuſtomary to require the 
inqueſt or jury, called in the ſervices of heirs, 
to ingroſs in their verdict, or retour, as it is 
called in the language of the law of Scot- 
land, the valuation of the lands in which the 
predeceſſor died infeft. The retours of lands 
which had not been valued, could bear no 
other 
This we learn from the indenture formerly men- 
tioned, between Robert Bruce, and the earls, barons, 
free tenants, and burgeſſes. The tenth given to that 
prince was thereby ordered to be levied © juxta antiquam 
c extentam terrarum et redituum tempore bonae memo- 
© riae Domini Alexandri, Dei gratia, Regis Scotorum il- 
luſtris, ultimo defundi; excepta tantummodo deſtruc- 
tione guerraey in quo caſu fiet decidentia de decimo 
« denario praeconceſſo, ſecundum! quantitatem firmae, 
quae occaſione praedicta, de terris et reditibus praedictis 
© levari non poterit, prout per inquiſitionem, per vice- 
« comitem loci, fideliter faciendam poterit reperiri. 
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dther valuation but that which ſubſiſted in 
the reign of Alexander III.; but, where the 
lands had been revalued in the time of Ro- 
bert Bruce, the retours mentioned both va- 
luations, and ſet forth the old extent, or 
guantum valuerunt tempore pacis, and the 
new extent, or quantum nunc valent. 

It is plain that, at this time, the new ex- 
tent muſt have been lower than the old; 
but, as the lands which had been laid waſte 
would in proceſs of time recover, and as the 
lands throughout the kingdom in general 
improved in their value, the reverſe would 
neceſſarily hold, after a new general valua- 
tion came to be made up. 8 

At what period this general revaluation 

was made, is not agreed upon. The au- 
thor of the Hiſtorical law Tracts conjectures, 
that matters continued upon the old footing 
till 1424, when a ſubſidy became neceſſary 
for paying what was due to England for the 
ſubſiſtence and education of James I. *. But, 
from retours prior to that period, and men- 


K 4 tioned 


* Black acts, fol. 3. parl. 1484, cap. 10. IT. 
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tioned in Mr Erſkine's Inftitute of the Laws 
of Scotland f, we learn, that a revaluation 
muſt have been made before that time, as, 
in theſe retours, the new extent is higher 
than the old; and that accurate and judici- 
ous author obſerves, that no period appears 


more likely for this than the year 1365, or 
1306, when a tax was to be impoſed for the 


ranſom of David II. 

It is, however, certain, that a revaluation 
took place in 1424 J. But, although the 
new extent thereby aſcertained came to be 
conſiderably higher than the old extent in 
the time of Alexander III. yet the gradual 
improvement of land, and the riſe in the 
nominal value of money, ſoon rendered it 
too low a ſtandard for fixing the caſualties 
of ſuperiority. It was therefore ordered, by 
an act of James III. 1474, cap. 56. That all 
retours ſhould ſpecify both the old extent 


and the preciſe avail (value) the lands were 


worth at the time of the inqueſt's ſerving the 
heir to his predeceſſor. And this laſt has. 
| 7 ever 


+ P. 225. a 
$ Black acts, fol. 3. 1424, cap. 11. 
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ever ſince been called the New Extent. 

According to this ſtatute, a proof of the 
real worth of the lands ought to be taken at 
the ſervice of every heir. This practice was 
no doubt followed for ſome time. But it 
was too troubleſome, and came to be looked 
upon as too unfavourable for vaſſals, to be 
long continued. After lands had once been 
valued according to the directions of the 
ſtatute, it was cuſtomary for the inqueſt, in 
ſubſequent ſervices, to return the ſum at 
which the new extent had been fixed in 
ſuch firſt retour, as the aunc valent of the 
lands: And we are informed by Skene , 


that, where the new extent had not former- 


ly been retoured, it was uſual to fix it at the 
quadruple of the old extent f. 
| Such 


De verborum ſignificatione, voce Extent, 

+ The juſtneſs of this proportion is in ſome degree con- 
firmed by a warrant from Queen Mary, directed to the 
ſheriff of Aberdeen, in 1548, for ſummoning an inqueſt 
to retour all manner of lands in that county, as well 
church-lands as temporal lands, and the patrimony 
of the crown; for it directs, that the lands which 
then gaye of yearly mail and duty four ponnds, 

ſhould 


* 1 
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Such being the diſtinction between the 
old and new extent, it need only be further 
remarked, that none of the valuations above 
recited extended over church-lands. The 
proportion of ſubſidies payable by the clergy 
was fixed by different rules. Their reve- 
nues were ſubjected to an equal moiety of all 
taxations upon land *, the burden whereof 
was proportioned according to the value of 
the ſeveral benefices, as they ſtood upon a roll, 
called Bagimont's Roll ; and as the church 

3 never 


ſhould be retoured to twenty ſhillings of old extent, with- 
out any exception, or regard to any former retour. A 
copy of this warrant is to be found in the Appendix, 
3 85 e 

* Several inſtances do, however, occur in the ſtatute- 
book, of a different proportion being obſerved in laying 
on taxes, impoſed for particular purpoſes, where the 
clergy were burdened only with two-fifths, the barons 
with other two-fifths, and the boroughs with one-fifth. 
See Black acts, fol. 67. 71. 96. 

+ This roll contained a full rental of all the benefices 
in Scotland, as well temporality as ſpirituality. It is re- 
ferred to in ſame acts of the parliament of Scotland, par- 
ticularly, 1471, cap. 43. and 1494, cap. 39. as a ſtandard 
not to be altered: and ſevere penalties are, by theſe acts, 
impoſed upon thoſe who ſhould give information, at the 

court 
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never died, to make place for the caſualties 
of non- entry or relief, or to give occaſion to 
retours, there was no room for aſcertaining 
either the old or new extent of church- 
lands. The firſt inſtance I have found of 
any warrant for retouring, or, more proper- . 
ly ſpeaking, extending or valuing church- 
lands, is that mentioned in the preceeding 
note by Queen Mary, in 1548; and al- 
though this order ſeems to have been made 
with a view that the extent of all the lands 
of the county might be known, very little 
regard ſeems to have been paid to it by 
the churchmen, or their chamberlains.— 
It appears, however, to have been intended 
by the legiſlature, after the act of annexa- 
tion in 1587, that the church-lands ſhould 
pay the taxations in the ſame manner with 
the temporal lands: For, by the act 1594, 
c. 233. it was expreſsly ordered, That all 
feu- lands annexed to his Majeſty's crown 
© be the act of annexation, remain with his 
Majeſty and crown in all time hereafter; 
| 1 and; 
court. of Rome, of any higher value of benefices than 
what is there ſet down. 


56 a Commiſſioners from Sbirer. 


and that all feu-lands annexed, or other 
« feu-lands quhatſumever, within this realme, 
be retoured and availed to marke or penny 
lands, that his Majeſty may knaw the awn- 
ger thereof: And, being retoured, that, 
« when it ſhall happen ony impoſt or taxa- 
tion to be raiſed, that the ſaidis fewares fall 
b be charged according to their retours.“ In 
conſequence of this act, ſome church-lands 
were retoured; and particularly the lordſhip 
of Culroſs, as early as 1598, in conſequence 
of a ſpecial commiſſion under the great ſeal. 
But this notwithſtanding, we find, that, 
upon the firſt taxation impoſed after the act 
1504, it was expreſsly ordered *, that all e- 
rections of prelacies into temporal lordſhips, 
and all diſſolved benefices, ſhould be ſubject 
in payment of ſo much of that taxation, as 
they would have been ſubjected to if no ſuch 
erection or diſſolution had taken place. We 
likewiſe learn, from an unprinted a& of the 
year 1612, that the ſame rule was obſerved 
in the taxation then impoſed for payment of 
the Princeſs Elizabeth's portion; and, in fact, 
2 
*. 1597, c. 281. 
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it continued to be obſerved down to the time 
of the troubles. in the reign, of Charles I. 
when a new mode was introduced of levy- 
ing the land-tax by monthly aſſeſſments, in 
conſequence of new valuations, which will 
fall to be more particularly taken notice of 
in the ſequel. 

Having thus endeavoured to explain what 
is meant by the old extent, mentioned in the 
act 168 1, I ſhall now proceed to conſider, 


what evidenee a perſon who wants to be en- 


rolled upon a. qualification of that ſort muſt 
bring, to ſhew that his lands are truly a for- 
ty fhilling-land of chat extent. 

The act 168 1 is filent upon this head; 
and, prior to the act of the 16th of George 
II. c. 11. any ſatisfactory evidence of the 
fact might be reſorted to: But, by that ſta- 
tute, it was expreſsly declared *, that no per- 
on ſhould be intitled to vote for a commiſ- 


ſtoner to ferve in parliament for any ſhire in 


Scotland, or to be enrolled in the roll of e- 
lectors in reſpect of the old extent of his 
. unleſs ſuch extent were proved by a 


retour 
68, 
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retour prior to the 16th of September 1681; 
and that no diviſion of the old extent made 
ſince that day, by retour, or any other way, 
ſhould be ſuſtained as ſufficient evidence of 
ſuch extent *. No ſeries of charters, how- 

| | ever 


+ What was the capital obje& the framers of this ſta- 
tute had in view, by this clauſe, I ſhall not pretend to ſay. 
But I muſt own, that T have in vain endeavoured to find 
any good reaſon for theſe reſtraints. The reaſon an- 
nounced by the ſtatute itſelf, viz. That great difficul- 
ties had occurred in making up the rolls of electors of 
< commiſſioners for ſhires, by perſons claiming to be en- 
rolled, in reſpect to the old extent of their lands, where 
« the old extent did not appear from proper evidence, 
and votes had been unduly multiplied, by ſplitting and 
« dividing the old extent of lands ſince the I6th of Sep- 
tember 1681,” is very unſatisfactory. If a. claim- 
ant was not able to bring proper evidence to inſtru his 
old extent, the freeholders were under no obligation to 
admit him to the roll; and, if they did admit him, the 


court of ſeſſion, upon a complaint being made to them, 


could order him to be ſtruck off. Why then exclude eve- 
ry other evidence but that of a retour prior to 1681 ? 
Had all the old retours of ſervices been preſerved, or had 
a regular record of them been extant, there might have 
been little ground of complaint. But that was by 
no means the caſe. There never was a record of retours e- 
Rabliſhed by public authority; and I have been credibly 
informed, that np ſuch regiſter was known till the year 


1633, 


Of Commi ſſioners from Spire. 1 59 


ever long and uninterrupted, can therefore 
now be admitted toſhew theold extent, or ſup- 


ply 


1633, when Sir John Scot of Scotſtarvet, who was then 
director of the chancery, inſtituted one, for recording not 
only the retours in time to come, but even thoſe in time 
paſt; for which purpoſe, he was at great pains to collect, 
from private hands, the original ſervices which were for- 
merly in uſe to be delivered back to the parties when they 
obtained their precepts for infeftment, nothing being kept 
in chancery but the brieve and the executions. In this 
ſearch Sir John was pretty ſucceſsful, and got a great 
many old ſervices, but none prior to the year 1 546, 
thought there are ſome ſtill extant, elder than the 
year 1400. Theſe he recorded as they came to 
hand; and hence we find, in the books for the years 
1633 and 1634, ſome as old as 1 546: We map, however, 
well ſuppoſe, that the greateſt number of the old retours 
had been loſt before this record was inſtituted; and it is 
a certain fact, that many perfons are able to ſhew a pro- 
greſs of titles to their lands, for 100 or 200 years prior to 
the beginning of the laſt century, without one retour a- 
mong them, although they have in their poſſeſſion, at the 
ſame time, many ſeiſines proceeding upon retours. This 
ſtatute of the 16th of George II. by cutting off every 
kind of evidence of the old extent but retours prior to 
1681, did therefore deprive many who were truly poſſeſ- 
fed of a forty ſhilling- land of old extent, from being ad- 
mitted to the roll, notwithſtanding that they had a title 
equally good with thoſe who could prove their extent by 


fuch 


2 
« 
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ply the want of a retour“: Nay, even a re- 
tour itſelf, though in the deſcription. of the 
lands it mention them to be a four or five 
pound land, will not be ſufficient, unleſs the 
extent be particularly ſet forth in the valent 
clauſe f. But, a retour of ſeveral lands valued 

together 


ſuch retours, and notwithſtanding, that the evidence a- 
riſing from their charters was equally ſatisfactory, the 
extent being therein mentioned, and no perſon be- 
ing under any temptation (eſpecially in thoſe days, 
when the ſervice of parliament was conſidered as a bur- 
den, rather than a privilege) to aſk-a higher extent to be 
inſerted in his charter than the true extent, according to 
which he was to be liable in payment of the land-tax, 
This ſeems to be ſomewhat unreaſonable; and the 
preventing a frecholder from dividing his old extent, 
the conſequence whereof: is, that, though he be. poſ- 
ſeſſed even of a L. 20 land, yet, if he fell but a tenth- 
part of it, neither he, nor the purchaſer from him, 
can be admitted to a vote, appears to me in the ſame 
light. I am no friend to the rearing up of nominal and 
fictitious votes; but the political conſtitution of Scotland, 
even before the date of this ſtatute, was ſuch, as to re- 
move any, apprehenſion of evil from a multiplication of 
real and fair qualifications, 7 


* 22d Feb. 1745, Siv Michael Stewart contra Hugh 
Crawfurd. 


+ 22d Feb, 1745, Sir Michael Stewart contra Campbell 
ef Ellerſſy. 
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together, which mentions their reſpective 


values in the deſcriptive clauſe, and the ſum 


total in the valent clauſe is held as ſufficient 
evidence of the extent of each particular 
land, if the ſum total ſo mentioned in the 
valent agrees with the ſeveral values in the 
deſcriptive clauſe * | 

It 1s not, ver, neceſſary that the 
principal retour itſelf be extant. Extras 
from the record in chancery are ſuſtained as 


ſufficient evidence of the old extent I. But 
a certificate under the hands of. one of the | 
| keepers of the records in the lower parlia- 


ment-houſe, bearing, that, upon ſearching a 
record of old extent, made up in 1613, he 
found the lands, upon which a claim had 
been entered for enrolment, extended, in that 


record, to L. 8: 8: 2, was not held to be 


L | a 


* Falconer's Decifions, 18th January 1745, and 5th 
February 1745, Colquhoun of Luſs contra voters of the 
ſhire of Dunbarton. 

+ 5th February 1745, Colquhoun of Luſs contra free- 
holders of Dunbartonſhire. 29th July 1761, Mackie of 
Barmore contra Sir William Maxwell and other freehol- 
ders of the county of Wigton. 
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a proper inſtruction of the old extent, in 
terms of the ſtatute *. 

The ſtatutes require a forty-ſhilling land 
of old extent, In 1766, a freeholder claim- 
ed to be enrolled upon two twenty-ſhilling 
lands, the extent of each of which was in- 
ſtructed by a retour prior to the year 1681. 
The Michaelmas meeting refuſed to admit 
him to the roll; but the court of ſeſſion re- 
verſed their judgement f. 

Lands on which a perſon claimed to be 
enrolled, being proved, by a retour prior to 
1681, to have been extended together with 

5 an 


In the caſe of Tytler of Woodhouſelee, who, for proof 
of his old extent, referred to an extract from thè record 
in chancery, of a retour made up before the ſheriff of E- 
dinburgh 1 in 1554s of the whole lands within the county, 
1t was objected, that this record concluded with the words 
in cyjus rei teſtimonium, without bearing that the ſeals 
of the jurors were appended, or mentioning the name of 
the clerk, or his ſubſcription. But this objection was re- 


pelled, 19th November 17553 Andrew Chalmer contra 


William Tytler. 

* 15th February 1767, Sir John Gordon contra 
This judgement was affirmed i in the houſe of lords 4th 
May 1767. 

+ 1767, Sir Michael Malcolm contra Ramſay of 
Kinkel. 1 — 5 my 1 n 


© tf 
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oO 


an annualrent of one merk out of certain o- 
ther lands, to ten merks; the retour was 
held to be ſufficient evidence that the lands 
were of the extent required by law to the 
conſtitution of a freehold- qualification; for, 
as annualrents are always retoured valere 
ſeigſos, there was clear proof, from the re- 
tour, that the lands, without the annualrent, 
were nine merks of old extent *. 

It is not a good objection to a retour, that 
there were not fifteen jurymen upon the in- 
queſt. Though that is the ordinary number, it 
is not neceſſary there ſhould be ſo many. And, 
in the records of chancery, we find, in the 
ſpace of ten or eleven years, from 1619 to 
1630, no leſs than twelve different retours, 
having only twelve perſons on the jury, 
four having only eleven, and one having 
only ten upon it F. 

By the ſtatute of the 16th of George II. 
no diviſion made fince the 16th of Septem- 
ber 1681, by retour, or any other way, can 

| L 2 be 
* 20th November 1757, Fordyce contra Urquhart. 


See 28th July 1961, Mr Walter Stewart contra Mr 


David Dalrymple; and 15th January 1762, Stewart cent 
Sir William Maxwell. 
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be ſuſtained as evidence of the old extent. 
In conſequence of this enactment, the court 


of ſeſſion found, that a twenty-merk land, 


being divided into two moieties, and veſted 
in two different proprietors, neither of them 
had a title to be enrolled, although the divi- 
ſion had taken place, by a voluntary con- 
tract, as old as 1671, which mentioned the 
particular extent of the ſeveral farms, ma- 
king up ten merks to each moiety *. 

It was objected to a retour, that it could 
not be received as evidence of the old 
extent, becauſe, at the time of its date, 


the lands held of a ſubjeQ-ſuperior. In 


ſupport of this objection, it was pleaded, 

that, as the taxations formerly granted in 
favour of the crown were proportioned a- 

mongſt the crown's vaſſals according to the 

old extent, it was neceſſary that their retours 

ſhould ſet forth the amount of that extent; 

but that this was not neceſſary with reſpect 

to lands holding of a ſubject, the vaſſals in 

ſuch lands not being directly liable to the 

| king's 


* 6th February 1745, freeholders of Lanarkſhire contre 
Hamilton of Weſtburn. 


% 
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king's taxations, but only to their own ſu- 
periors in relief, and that too not in propor- 
tion to the true old extent, but according to 
the benefit they reaped from their feus, or 
the agreement they had made with their ſu- 
periors: That, on this account, juries were 
under no neceſſity of inquiring minutely in- 
to the real old extent, except where the lands 
held of the king or prince: And that it ac- 
cordingly appeared, that, in many charters 
granted by ſubject- ſuperiors, the old extent 


had been ſcrewed up as high as the feu- 


duty, and the ſubſequent retours made to 
correfpond with theſe charters. But to this 
it was held a ſufficient anſwer, that the act 
of James III. 1474, cap. 55. appointed all 
retours upon brieves of inqueſt, without di- 
ſtinction, to contain the old and new extent; 
that they are all the verdict of a jury upon 
oath, and muſt be held as good evidence, till 
falſified in courſe of law; and that, although 
the act of the 16th of George II. had re- 
jected all other proof of the old extent, yet 
it mentioned retours in general, without di- 
ſtinguiſning whether, at the dates of ſuch 

1 retours, 
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retours, the lands contained in them held of 
the king, or of a ſubject-ſuperior *. 

A queſtion of greater difficulty occurred a 
few years ago. We have already ſeen, that, 
in conſequence of the act 1 594, c. 233. the 
lordſhip of Culroſs, which had formerly been 
an abbay, was retoured in 1598, in virtue 
of a commiſſion under the great ſeal. At 
the Michaelmas meeting of the freeholders 
of the county of Perth, held in 1760, four 
claims were offered for enrolment,. all of 
them upon different parcels of this lordſhip ; 
and for evidence of the old extent of theſe 
different parcels, the claimants appealed to 
the retour 1598. The freeholders admitted 
them to the roll; but it was objected, in a 
complaint to the court of ſeſſion, that no re- 
tour was ſufficient to prove'the extent, but 
ſuch as proceeded upon brieves for ſerving 
heirs, in which both the old and new ex- 
tent are ſet forth; that there was no room 
for ſuch brieves in church-lands, nor was it 

| ng eceſſary 
* 26th July 1753, Colonel Ambercrombie contra Baird 


of Auchmedden. 28th July 1761, Mr Walter Stewart, 
and others, contra Mr David Dalrymple. 
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neceſſary for them to be extended, in reſpect 
that they paid their proportion of the king's | 
taxes, by a different rule; that, altho' the 
act 1594 appointed all feu-lands annexed 
to the crown to be retoured to merk and 
penny lands, it did not declare theſe merks 
or pennies to be the old extent; that, as that 
extent was of as old a date at leaſt as the reign 
of Alexander III. a retour in 1598, which 
was the firſt that put any valuation on theſe 
church-lands, could not ſhew what was their 
true extent and worth, two or three centu- 
ries preceding that period ; and although it 
bore to have been made * ſecundum anti- 
© quum extentum,' it was only thereby 
meant, that the lands had been valued in 
proportion to the old extent of other lands 
of the ſame kind or quality, in the manner 
the lands of the king's property were direct- 
ed to be extended by the act 1597, c. 281:; 
that the act 1661, c. 35. allowed no votes 


upon church-lands, but ſuch as yielded ten . 
chalders of victual, or L. 1000 of rent, ai- 


ter deducting the feu- duties payable to the 
crown; that the act 1681, c. 21. in like 
L 4 manner, 
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manner, allowed no perſons. to vote upon 
church-lands in reſpe& of the old extent, 
but only in reſpect of the valued rent; and 
that the act of the 16th of George II. which 
admitted no evidence of the' old extent but 
retours, did thereby mean to refer to verdicts 
upon brieves, for ſerving heirs, but not to- 
ſuch retours as that appealed to by the claim- 
ants, which was made in conſequence of a 
commiſſion under the great ſeal. 

To theſe objections it was anſwered, that 
neither the ſtatute 1681, nor the act of the 
1 6th of George IE. required, that the old ex- 
tent ſhould be proved by a retour upon a 
brieve for ſerying heirs; and any retour was 
ſufficient for that purpoſe, provided it was 
prior to the 16th of September 1681 ; that 
altho” it was not neceſſary to retour church- 
lands, prior to their annexation to the crown, 
yet, as it was then reſolved, that all the lands 
throughout the kingdom ſhould be taxed 
in one and the ſame manner, directions were 
given by the acts 1594, and 1597, for re- 
touring all the annexed lands; and it was 
IDL; 
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in conſequence of theſe acts the commiſſion 

ifſued, in virtue of which the retour in que- 
ſtion was made; that as the purpoſe of re- 
touring theſe lands was to aſcertain the old 
extent, ſo there could be no difficulty in fix- 


ing it; that many temporal lands had been 


acquired by the church, after the days of 
Alexander III. when the old extent was 


truck, and when no certain evidence of it 


remained, the jurors were authoriſed, by the 
act 1597, to retour the lands to the ſame 
* avail, quantity, and proportion, as any o- 
ther lands lying next adjacent to the ſame, 
holding of his Majeſty, were retoured to ;* 
that this was the rule in chanceryy by which 
inqueſts are directed to extend lands, when 
no antient record appears of the old extent; 
that it had been the practice of the freehold- 
ers in the ſeveral counties, to receive ſuch 
retours as the one in queſtion; and that the 
old extent of moſt of the lands in Mid-Lo- 
thian was only vouched by a ſimilar retour, 
dated in March 15 54, and made for the ve- 
ry purpoſe of aſcertaining it. 2 | 
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The court repelled the objections to the 
retour, and diſmiſſed the complaint. * 

The eldeſt of ſeveral heirs-portioners en- 
Joys ſome privileges over the others. Digni- 
ties or honours that can paſs to females de- 
ſcend to her alone; and ſhe is likewiſe in- 
titled to all ſubjects that, by their nature, 
do not admit of a diviſion. How will this 


affect 


* 27th February 1961, Mr David Moncrieff contra 
Erſkine of Balgonie, and others. A fimilar queſtion oc- 
curred, the very ſame year, from the county of Wigton. 
A retour in 1625 being appealed to as evidence of the old 
extent, it was objected, that the lands therein contained 
were church-lands, formerly part of the ſee of Galloway; 
and therefore could have no proper old extent. The court 
accordingly found, that the retour produced was no pro- 
per evidence of the old extent of the lands; 28th July 
1761, Mr Walter Stewart, and others, contra Mr David 
Dalrymple. But as this judgement was carried by the 
ſmalleſt majority poſſible, ſo it was reverſed in the houſe 
of lords, iſt April 1762. 

In another caſe, prior to either of theſe, it was found, 
that lands which had been mortified to the college of A- 
berdeen, with the common reddendo of preces et lachrymae, 
and were afterwards ſold by the college, afforded a free- 
hold-qualification to the purchaſer; 4th March 1755, 
Mr David Dalrymple, and others, contra Sir James Reid of 
Barra. 
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affe& a freehold-qualification, fuppoſing the 
ſon of an elder ſiſter and two younger ſiſters 
to ſucceed to a forty ſhilling-land of old ex- 
tent? The caſe occurred in the ſhire of Ber- 
wick in 1747. Moffat of Faſt Morieſton 
died, leaving. three ſiſters. The eldeſt dy- 
ing, her ſon claimed to be enrolled ; but, as 
he had only right to a third of the lands, 
and his aunts had right to the other two- 
thirds, pro indiuiſo, it was found, that he 
had no title to be admitted upon the roll &. 
The ſame rule will hold when the qualifica- 
tion depends upon valued rent f. 

The act 1681 requires, that the old ex- 
tent be diſtinct from the feu- duties in feu- 
lands. This needs an explanation. Feus 


Were 


** 1oth November 1747. Freeholders of the ſhire of 
Berwick contra Primroſe. This deciſion ſhows how difficult 
it is, at times, to reconcile law with common ſenſe. Had this 
eſtate been only a ſuperiority, it would have gone to the 
eldeſt ſiſter, as an indiviſible ſubject, and her ſon would 
have had a good title to a vote, Here then is an inſtance 
of a perſon's being the worſe of having the property, as 
well as the ſuperiority. 

+ See 6th March 1760, Sir Michael Stewart contra 

Captain Pollock. 


— 7" 
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were called: improper fees, and conſidered 
by feudalifts in the light of locations. The 
annual feu-duty was reckoned to be the 
worth of the lands; of courſe, when ſuch 
lands came to be retoured, the old and new 
extent fell to be the ſame: And the retours 
of ſuch lands do at this day bear Quod nunc 
© yvalent feudifirmam, et valuerunt tantum 
tempore pacis.“ But as, by the acts 1594, 
c. 233. and 1597, c. 281. the annexed lands, 
and the king's property-lands, were or- 
dered to be retoured, and as, by the laſt of 
theſe acts, the ſtewards and bailies were di- 
rected, in making theſe retours, to have 
ane ſpecial regard to the free rent that the 
© fewars and rentallers hes of the ſame lands, 
© beſide their feu-fermes and dewties paid 
© be them to our ſoverane lord;' ſo, in conſe- 
quence of the directions of theſe ſtatutes, 
many public retours were made and tranſ- 
mitted to chancery. Now, as the old law 
required, that one ſhould be poſſeſſed of a 
forty-ſhilling land, or, in other words, be li- 
able in payment of taxes in proportion to a 
land of that extent, to intitle him to vote for 


A 
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a commiſſioner to parhament ; ſo it was rea- 
ſonable, that thoſe who held feu ſhould in- 
ſtruct, that the free rent of their lands, after 
payment of their feu-duties to the king, 
was of that extent, the feu-duties being no 
part of their eſtate, but, on the contrary, a 
burden upon it, for which it was not in- 
tended they ſhould pay any part of the tax- 
es. Hence it was, that the act 1681 requi- 
red, that, in feu- lands, the extent ſhould be 
diſtinct from the feu- duties. Where that is 
the caſe, the lands are entitled to a vote; but 
where the extent is made the ſame with theſe 
feu- duties, they have no ſuch privilege, how 

high ſoever it may be“. 
Having exhauſted what ſeemed neceſſary 
to be obſerved with regard to the old extent, 
the next thing to be conſidered, is the other 
branch of the firſt qualification, depending 
upon lands liable in public burdens for his 
Majeſty's ſupplies for L. 400 of valued rent. 
The 


* Sec igth January 1745, Freeholders of Lanarkſhire 
contra Hamilton of Wiſhaw. 14th June 1746, Freehol- 
ders of Linlithgow contra Cleland. 24th June 1747, 
Freeholders of Perthſhire contra M“ Ara, | 
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The old extent continued long to be the 


rule for proportioning the land-tax amongft 
the temporal lands of the kingdom of Scot- 
land *. The tax impoſed in 1633, was re- 

| gulated 


„his ſeems to be univerſally agreed upon; but till a 
darkneſs attends the ſubject, notwithſtanding all that has 
been wrote or ſaid upon it. 'That the land-tax was levied 
from the temporal lands, according to an old extent, and 
that ſo much was laid upon every pound-land, is certain; 
but, that one particular valuation was always underſtood 
by the words old extent, or was conſtantly obſerved as the 
rule for levying taxations upon land, does by ne means 
appear. On the contrary, every general valuation of 
lands which we diſcover, either from our ſtatute-book, or 
from other records, was made at a time when ſome pu- 
blic tax was about to be impoſed; and, altho' authors 
differ as to the period at which the firſt general revalua- 
tion, after the time of Alexander III. took place, they all 
fix upon ſome particulartime when it is to be ſuppoſed that 
the exigencies of the ſtate would require a conſiderable 
ſum to be raiſed. The author of the Hiſtorical Law Tracts 
is of opinion, that no ſuch revaluation was made till the 
reign of James 1. But Mr Erſkine having, diſcovered re- 
tours prior to that time, in which the new extent is higher 
than the old, does with reaſon conclude, that a revalua- 
tion muſt have taken place ſooner, and pitches upon the 
year 1365, or 1366, as the period of ſuch revaluation, be- 
cauſe it muſt then have been neceſſary to raiſe money for 
the ranſom of David II. How then can it be ſaid, that 
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ulated by it; but, in the time of the trou- 
bles under Charles I. a new and different 
method was introduced for levying the large 
ſums that were then impoſed upon the pro- 

| prietors 


the tax impoſed upon either of theſe occaſions was le- 
vied according to the extent in the time of Alexander III.? 
Nr that what we now call the old extent, in oppoſition to 


the new extent, was the valuation taken at that time? In 


matters of uncertainty, there can only be room for con- 
jecture. Perhaps the old extent, which was mentioned 
in the retours after the act of James III. 1474, cap. 


56. was the valuation which was made in the time of 


James I. there being no evidence of any general valua- 
tion between theſe two periods, and the rule by which 
the taxes laid upon the temporal lands of the king- 
dom were - afterwards levied. At the ſame time, it 
muſt be confeſſed, that, from the warrant by Queen Ma- 
ry to the ſheriff of Aberdeen in 1548, to be found in the 
appendix, it would appear, that it was then in view to 
follow a different rule from that of any former extent, 
for levying the tax that was intended to be laid on at that 
time; for, after mentioning that a general tax of men 
and money would be neceſſary, and that ſuch tax could 
not be made till the value and extent of all the lands with- 
in the realm were known, it directs the ſheriff to conveen 
an aſſize, to retour all the lands within the ſhire, in man- 
ner following, viz.” The lands that give preſently of 

« yearlie maill and duty four pounds to twenty ſhil- 
lings of old extent, general and univerſal, without any 
$ exception or regard to any retour paſſit of before. 
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prietors of land. Monthly aſſeſſments were 
laid on; and, for the purpoſe of rendering 
them equal amongſt the ſubjects, new va- 
luations were made by commiſſioners ap- 
pointed for that end, who were ordered to 
inquire into the juſt and true worth of eve- 
ry perſon's rent, to landward as well of 
< lands and teinds, as of any other thing, 
£ whereby yearly profit and commoditie ari- 
« ſeth *. By two acts of Oliver Cromwell's 
parliament, held at Weſtminſter in 1656 f. 
certain quotas of the general aſſeſſment 
were laid upon each particular ſhire; and 
theſe quotas were left to be proportioned by 
the commiſſioners, amongſt the ſeveral land- 
holders, according to the rates at which 
their reſpective lands were valued. Upon 
the reſtoration, the old mode of levying the 
land-tax by the rule of the old extent was 
revived 4; but when the next taxation was 
impoſed in 1667, the new method was again 
| n 
* See act of convention 15th Auguſt 1643, nd reſcind- 
ed acts, Auguſt 1649, c. 21. 


+ C. 14 c 25. 
+ A& of the convention of fans; 166 5. 
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adopted. A certain ſum was laid upon 
each county, nearly in the fame proportion 
with that which had been fixed at Weſ- 
minſter in 1656: And the commifhoners 
appointed for levying and collecting it were 
directed to proceed according to the former 
valuations, where they appeared equal and 
juſt, and to rectify them when they appeared 
to be erroneous; and alſo, to make new va- 
luations where eſtates had been diſmember- 
ed, and conveyed in parcels to different per- 
ſons. The rule laid down by this act has 
ever ſince been obſerved. Commiſſioners 
are always named for levying the land- 
tax, and for that end are empowered to do 
every thing neceſſary for adjuſting the valu- 
ations of the ſeveral lands within their re- 
ſpeQtive counties. It is the rent fixed by 
theſe valuations which is now called the Va- 
tned Rent, in oppoſition to the old and new 
extent; and it is incumbent upon every per- 
ſon, who is not poſſeſſed of a retour prior 
to the 16th of September 1681, ſhewing 

M that 


* A& of convention 1667. 
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that his lands are of forty ſhillings of old 
extent, to inſtruct that they are rated at 
L. 400 Scots in the valuation-books of the 
county, before he can claim to be inrolled 
as a freeholder. 1 | 
The rage for getting a ſeat in parliament, 
which has prevailed for a number of years 
paſt, has been productive of ſundry abuſes 
that could not be foreſeen by the legiſſa- 
ture. Thoſe who are poſſeſſed of great e- 
ſtates, and want to ſplit them into a num- 
ber of freehold-qualifications, to be beſtowed 
on their friends and confidents, for the pur- 
poſe of ſtrengthening their political intereſt, 
muſt apply to the commiſſioners appointed 
by the land- tax acts, (commonly called the 
commiſſioners of ſupply), for a diviſion of 
their total or cumulo valuations, unleſs they 
can ſhew, that the ſeveral parcels into which 
they have ſo ſplit their eſtates, are forty 
ſhilling-lands of old extent. Hence a door 
is opened for jobbing amongſt theſe com- 
miſſioners; and, if a majority of them be 
in an oppoſite intereſt, it ſometimes happens, 
that every obſtacle is thrown in the way to 
71957002 eben 
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prevent or retard the diviſions of valuation 
which are ſought by thoſe who intend to 
claim to be enrolled as freeholders. 

The commiſſioners of ſupply, in making 


fuch diviſions, ought no doubt to regulate 


themſelves by the real rent of the ſeveral 
parcels into which the eſtate is divided, and 
to proportion the total valued rent accor- 
dingly. But, ſuppoſing they ſhould diſre- 
gard that rule, and lay more of the valued 
rent upon ſome, and leſs upon others of 
theſe parcels, than in juſtice they ought to 
have done, and thereby fruſtrate the ſcheme 
in view, and give the proprietor who ſplits 
his eſtate, for the purpoſe of creating new 
qualifications, fewer of them than it might 
have produced, had the valued rent been 
fairly divided; what remedy lies in ſuch 
caſe, or in others of a ſimilar nature? Their 
proceedings are ſubject to the review of the 
court of ſeſſion, as the ſupreme civil court 


of the nation; and, in a proceſs of reduc-_ 


tion, that court does not only judge of the 
juſtice or injuſtice of ſuch proceedings, but 
even ſets the decrees of the commiſſioners a- 


M 2 fide . 
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ſide upon nullities in point of form *. Nay, 


further, they frequently judge of ſuch de- 


crees by way of , exception in the courſe of 
complaints relating to the qualifications of 
freeholders ; but, if a diviſion be made by a 
general meeting of the commiſſioners, and 
appear ex facie to be regular, it can only be 
ſet aſide in a formal proceſs of reduction f. 
Inſtances have occurred of commiſſioners 
of ſupply refuſing to divide valuations. I 
ſhall mention two. The firſt occurred in 


the year 1757, in the ſtewartry of Kirk- 


cudbright. A ſmall eſtate, conſiſting of 
many parcels of houſes, acres, &c. being 
{plit amongſt a number of purchaſers, they 
in a body petitioned the commiſſioners of 
ſupply to divide the total valuation, for 
the purpoſe of aſcertaining what proportion 
of the land-tax ach of them ſhould pay. 

The 


* 12th February 1751, Sir John Gordon contra Gor- 


don of Embo. 21ſt February 1753, Colonel Abercrom- 


bie-contra Leſlie. gth January 1754, Cuningham contra 
Stirling. | | Ay 

+ 18th February 1755, Forreſter contra Preſton. 31ſt 
January 1772, Major-General Grant contra Robert Duff 
of Logie, and others ; affirmed in the houſe of lords 


May #772: 
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The commiſſioners, unwilling to ſplit the 
land-tax payable for the whole into ſo ma- 
ny fractions, refuſed the petition ; but, the 
matter being brought before the court of 
ſeſſion, the conveener was appointed to call 
a general meeting, in order to divide the 
valuation amongſt the ſeveral purchaſers *, 
The other inftance occurred, nine years 
after, in the ſhire of Angus. William Earl 
Panmure, by twenty-two ſeveral diſpoſi- 
tions or feu-rights, conveyed ſo many par- 
cels of his eſtate to his brother, Mr Baron 
Maule, for the yearly payment of ſixpence 
two-thirds of feu-duty for each parcel; and 
having thus diveſted himſelf of the proper- 
ty, obtained a new charter from the crown 
upon his own reſignation, in favour of him- 
ſelf, his heirs and aſſigneẽs, after which he 
granted conveyances to twenty-two diffe- 
rent perſons in liferent, and to himſelf in 
fee, of the ſeveral lands formerly feued out 
to his brother. Theſe liferenters being in- 
feft upon the precept in the Earl's charter, 
e | applied 
jay 1 17 37 Malcolm and others contra com- 
miſſioners of ſupply for the ſtewartry of Kirkcudbright, 
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applied to the commiſſioners of ſupply, to 
divide the cumulo valuations amongſt them, 
in proportion to the real rent of the lands 
ſeverally conveyed to them. The commiſ- 
ſioners refuſed their petitions, upon the pre- 
tence, that a diviſion into ſo many parts 
would occaſion great and unneceſſary trou- 
ble, and render the payment of the land-tax 
more difficult and precarious ;, and that they 
were not. bound to give encouragement to 
proceedings that were evidently carried on 
with no other view than to create a number 
of nominal and fictitious votes, contrary to 
the principles. of the conſtitution, and to the 
expreſs enactment of many ſalutary laws. 
The petitioners, upon this, applied to the 
court of ſeſſion by bills of advocation, and 
obtained an order in the following words: 
The Lords refuſe to advocate; but remit to 
© the commiſſioners of ſupply to aſcertain the 
value of the complainers lands, by disjoin- 
© ing the ſame, in the ceſs-books, from the cu- 
mulo valuation of the eſtate with which they 
« ſtand preſently valued; and appoint the con- 
« veener of the commiſſioners to call a meet- 


ing 
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+ ing as ſoon as convenient for that purpoſe *, 
And the commiſſioners having afterwards 
thrown freſh obſtacles in the way, the court, 
upon a new application, pronounced another 
order in the following words: The Lords 
having heard this petition, they appoint 
© the commiſſioners of ſupply for the ſhire 
© of Forfar, or any five of their number, to 
meet at the town of Forfar, in the place 
* where their meetings are commonly held, 
* upon Thurſday the 12th inſtant, by ten 
© o'clock forenoon, and not ſooner, and to 
proceed directly to expedite the diviſion of 
the valuation of the ſeveral lands wherein 
the petitioners ſtand infeft; and, in order 
© that the ſame may not be difappointed or 
* poſtponed improperly, appoint the ſaid 
* commiſſioners, or their quorum aforeſaid, 
at their ſaid meeting, to take proof of the 
real rents of the ſeveral lands which the 
| M4 petitioners 


* 1 5th November 1766, William Earl Panmure, and 
others, contra the commiſſioners of ſupply for the county 
of Forfar. This judgement was affirmed in the houſe of 
lords 10th February 1767, with L. 200 of coſts. 
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« petitioners ſhall infiſt are neceſſary to be 
be proven, by examining ſuch witneſſes as 
© the petitioners ſhall, upon that occaſion, 
* adduce before them, who, if any objection 
is made, are notwithſtanding to be cxa- 
© mined, reſerving the conſideration of the 
_ © objections till the diviſion comes to be 
© judged of; and, after the proof is taken, 
* appoint them immediately to proceed to 
determine upon the import of it, and make 
the diviſion accordingly : And, if the com- 
© miffioners ſhall find it neceſſary to adjourn 
© their meeting, by reaſon that a quorum of 
five of their number cannot be got to con- 
© tinue together till the affair is concluded, 
© the Lords, in that caſe, allow, authoriſe, 
and appoint the adjournment to be made 
© to the firſt day thereafter. that any five of 
© the commiſſioners ſhall declare their wil- 
© lingneſs to attend, who, in that caſe, are 
© appointed to meet at the fame place and 

hour, and to proceed in the ſaid mat- 
ster with diſpatch: And, if any further 
* adjournment or adjournments are found 
© neceſſary, for the want of a quorum wil- 


; ling 
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©ling to fit longer, appoint the other ad- 

« journments to be made according to the 
rule above directed; and diſcharge every 
© other buſineſs to be taken up by the com- 
miſſioners at the ſaid meetings until the di- 
« viſion of the petitioners valuations is con- 
© cluded; and declare, that no adjourn- 
ment made by the majority of any meet- 
ing ſhall hinder any five of the commiſ- 
© fioners to proceed who are willing; and, 
© in the laſt place, appoint the clerk, by 
© himſelf, or a depute, for whom he ſhall be 
© anfwerable, to attend the meetings regu- 
© hrly, while a quorum of five commiſſion- 
© ers continue together on the ſaid affair. A 
ſimilar order was given upon the 18th De- 
cember 1772, relative to a diviſion of the 
Duke of Gordon's valued rent in the coun- 
ty of Banff. 

Many queſtions have occurred with regard 
to the validity of decrees of diviſion of va- 
luation. It will therefore be proper to con- 
ſider in what manner the commiſſioners 
ought to proceed, ſo as to act regularly in 
matters of that kind, 

s The 
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The annual acts impoſing the land-tax 
name a number of commiſſioners. for each 
county; but as it is impoſſible the legiſla- 
ture can know whether or no all the perſons 
ſuggeſted to them are poſſeſſed of property, 
or have an intereſt in the county ſufficient 
for preſuming them worthy of that truſt, a 
proviſo is conſtantly thrown in, that none 
of the perſons ſo named ſhall be capable to 
act, who is not infeft in ſuperiority or pro- 

perty, or poſſeſſed, as proprietor or liferent- 

er of lands, valued in the tax-roll of the coun- 
ty where he acts, to the extent of L. 100 Scots 
per annum, except the eldeſt ſons and heirs- 
apparent of perſons who are ſo infeft of 
lands to that extent and valuation, and pro- 
voſts, bailies, deans of guild, treaſurers, 
maſters of merchant-companies, or deacons 
conveeners of the trades, for the time being, 
of any royal borough, and bailies for the 
time being of any borough of regality, or 
barony ; and that any who, being ſo diſ- 
qualified, ſhall take upon him to act, ſhall 
forfeit L. 20 Sterling for every ſuch acting, 
to be recovered by action, complaint, or pe- 
tition, 
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tition, in a ſummary way, at the ſuit of any 
heritor within the county, before the county- 
court, or the court of ſeſſion *. 

The commiſſioners are ordered to meet at 
the head-boroughs of their ſeveral ſhires, on 
a certain day named in each act, and are im- 
powered to appoint the ſubſequent diets of 
their meetings, and to name their conveen- 
ers from time to time. This is wiſely or- 
dered, to prevent packed meetings of a few 
commiſſioners, for the purpoſe of ſerving a 
job; and it has accordingly been found, by 
the court of ſeſſion, that a valuation cannot 

be 


* In a queſtion from the county of Cromarty, two dif- 
ferent perſons were found qualified to act in virtue of the 
ſame lands, although neither of them was the immediats 
vaſſal of the crown. The caſe ſtood thus: Anderſon of 
Udal was baſe infeft, upon a diſpoſition from Mr Hugh 
| Anderſon, who held of the proprietor of the eſtate of 

Cromarty; and this ſub-vaſſal having conveyed the lands 
to Henry Davidſon, who infeft himſelf baſe upon the 
precept in that conveyance, both were found qualified to 
act; 21ſt January 1766, Sir John Gordon contra Ander- 
ſon. If this deciſion be well founded, it is hard to ſay 
where to ſtop. It would ſeem, that as many may act, in 
reſpe& of one parcel of land of L. 100 valuation, as there 
may be ſub-feus of it granted. 
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be divided, except upon the day of meeting 
named in the act, or at a meeting by ad- 
journment, or a general meeting properly 
ſummoned by the conveener *. But if a di- 
viſion made by a private meeting, be con- 
firmed or homologated by a ſubſequent le- 
gal meeting of the commiſſioners, it will be 
thereby validated f. 

The acts impoſing the Uttar are very 
inaccurate in one reſpe&, namely, as to the 
number of commiſſioners that muſt be pre- 
ſent, in order to conſtitute a quorum; but, in 
practice, the commiſſioners act at their meet- 
ings, as if they were not confined to any 
quorum. See upon this point, Statute Law 
Abridged, p. 429. In the caſe from the 
counties of Fortar and Bamff above men- 
tioned, where the court of ſeſſion ordered 
any five of the commiſſioners to proceed in 
the diviſions, the judges ſhewed, that they 
did not conſider any greater number to be 
neceſſary to make up a quorum, 

"1+ In 
* 21ſt February 1753, Abercrombie contra Leſlie. gth 


January 1754, Cunningham contra Stirling. 
F 6th March 1754, Campbell contra Stirling. 
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In 1750, a queſtion aceurred; Whether the 


conveener could call an immediate general 
meeting, notwithſtanding an adjournment 
made by the commiſſioners to a more diſtant 
day? The court of ſeſſion found, he might do 
ſo, upon the application of any perſon ha- 
ving intereſt *, 

The land-tax act 1748, and other 1 
acts ſince that time, have provided, that the 
commiſſioners of ſupply thereby named, 
ſhould, before acting in that character, take 
and ſubſcribe the oaths of allegiance and 
abjuration, and ſubſcribe the aſſurance ap- 
pointed by law to be. taken and fubſcribed 
by perſons in offices of public truſt in Scot- 
land, under the pain of forfeiting the ſum of 

L. 


* 14th December 1756, Sir Robert Gordon, and others, 
petitioners. In this caſe, the conveener, when defired to 
call a meeting for the purpoſe of proceeding in a diviſion, 
was doubtful of his powers. The parties intereſted in the 
diviſion applied to the court of ſeſſion by petition; and as 
it appeared to the court, that the conveener had himſelf 
no objection, but only wanted their authority for calling 
the meeting, the deliverance was given, without ordering 
the petition to be ſerved either upon him or the com- 


priſſioners. 
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L. 20 Sterling. That commiſſioners, who 
take it upon them to act as ſuch, without 
complying with this proviſo, are hable to the 
penalty, cannot be diſputed. But, as the ſta- 
tutes do not declare the proceedings of ſuch 
commiſſioners to be void and null, it came 
to be made a queſtion, whether a diviſion of 
a valuation could be quarrelled upon that 
ground; and the court of ſeſhon, in a reduc- 
tion of a decree of divition made by the com- 
miſſioners for the ſhire of Caithneſs, found, 
that the commiſſioners not having taken 
the oaths of allegiance and abjuration, 
« purſuant to the act of parliament 1749, 
« were not capable to act in the execution of 
that ſtatute; and therefore found the divi- 
< fhon void *. | 
In order to render the procedure in a di- 
viſion of valuation valid, all parties intereſt- 
ed in the cumulo valuation, or whoſe pro- 


portion 


* 22d February 1751, Sutherland of Swinzie contra 
Sutherland of Forſe, &c. Perhaps the recency of tha re- 
bellion 1745, and the zeal of the judges to curb Jacobi- 


tiſm, may have contributed ſomewhat to the pronouncing 
of this judgement, | 
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portion of the land-tax may be affected by 
ſuch diviſion, muſt be called or concur ; but 
it is not neceſſary to make the ſuperior a 
party, whatever influence the diviſion m_ 
have upon his political views *. 

The regular method of dividing cumulo 
valuations, is by proportioning them accord- 
ing to the real rents at the time of diviſion. 
But, when the ceſs has been in uſe to be paid 
by the vaſſals, in certain proportions, for a 
conſiderable ſpace of time, the commiſſion- 


ers may follow that rule, without inquiring 


nicely into the juſtneſs of ſuch proportions. 
It is not to be preſumed, that any of the vaſ- 
fals will voluntarily agree to pay a greater 
proportion of the land-tax than truly corre- 
{ponds to his real rent T. But, if a perſon, 
poſſeſſed of an eſtate of little more than L. 400 
of valued rent, ſhould ſell the one half of it, 
and, with a view to retain a freehold quali- 
fication, become bound to take upon himſelf 
the payment of the whole land tax, or of 
ſuch 


I. nal July 1660, Earl of Hume contra Broomfield. 
+ 14th January 1755, Galbreath contra Cunningham. 
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ſuch a proportion thereof, as would corre- 
ſpond to L. 400 of valued rent, it might be 
argued, that a diviſion proceeding upon the 
uſe of payment, conformable to ſuch agree- 
ment, ought not to be ſuſtained to the effe& 
of entitling the ſeller to claim a right to 
vote as a freeholder, | becauſe, although his 
lands did actually pay his Majefty's ſupplies 
for L. 400 of valued rent, yet they neither 
were liable, nor was there juſt ground to 
preſume them liable in payment of ſuch ſup- 
plies to that extent. But, where a perſon 
obtains a diviſion of his camulo valuation, 
in the view of parcelling it out in different 
freehold- qualifications, trivial objections will 
not be liſtened to. He can never make more 
votes out of his eſtate than its total valua- 
tion will bear; and it is of little moment, 
that one parcel may have got a greater, and 
another a ſmaller proportion, than they 
would have been entitled to, if the diviſion 
had proceeded with all the accuracy poſſible. 
In the caſe of General Grant againſt Duff 
of Logie, and others, the court of ſeſſion re- 
duced a decree of diviſion of the eſtate of 
8 : Innes; 
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Innes, on account that no proper evidence 


had been brought of the real rent of a part 
of that eſtate, the witneſſes having only re- 
ferred to an eſtimate, ſaid to have been made 
by ſworn appraiſers, appointed by the ſhe- 
riff of Murray, who however afterwards ap- 
peared not to have been put upon oath; but 
the houſe of lords reverſed this judgement *. 

The commiſſioners of ſupply, being the 
only perſons entruited with the adjuſtment 
of the valued rent, the freeholders cannot 
take any other evidence, that lands upon 
which a claim is entered for enrolment are 
of the valuation required by law, than what 
ariſes from their books. It is not, however, 
neceſſary that the books themſelves, or even 
extracts from them, be produced; a certifi- 
cate under the hands of two commiſſioners, 
and of the clerk of ſupply, is held to be ſuf- 
ficient evidence of the fact f. 


By the act 1681, there was only place for 


the qualification of valued rent, in caſe the 
| N old 


February 1773. 
+ 5th February 1760, Campbell of Shawfield and 
Graham of Gartmore contra Muir of Caldwall. 
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old extent did not appear; ſo that a perſon, 
whoſe lands were actually retoured to a leſs 
extent than forty ſhillings, could not be en- 
rolled, how great ſoever his valued rent 
might be. But this was altered by the act 
of the 16th of George II. which expreſsly 
declares *, © That lands holden of the king 
* or prince, liable in public burdens for 
L. 400 Scots of valued rent, ſhall, in all 
© caſes, be a ſufficient qualification, whatever 
© be the old extent of the ſaid lands, any law 
© or ra. to the contrary notwithſtand- 
ing. 

The ſtatutes eſtabliſhing the right of vo- 
ting confine the qualification to lands. Hence 
it was found, that a charter of the offices of 
coroner and ſerjeant, though held of the 
crown by the tenor of ward and relief, and 
retoured prior to 1681, did not entitle 
one to be enrolled T. Fiſhings, if valued in 
the ceſs- books, are however ſuſtained, in or- 

der to make up the * of L. 400 
| Scots. 
* Sect. 0. 


+ 14th January 1761, Andrew Stewart contra freeho!- 
ders of Lanarkſhire. 
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Scots . The teinds of a man's own lands, 
if ſeparately valued, and purchaſed by him 
from the titular, may likewiſe be taken in 
computo for that end f; but it is not neceſ- 
ſary for a perſon, whoſe lands are valued in 
the books of ſupply at L. 400, to ſhow that 
he has an heritable right to the teinds of 
ſuch lands F. It has not been determined, 
whether one can be enrolled upon the teinds 
of another perſon's lands, though ſeparately 
valued in the ceſs-books. The queſtion has 
never hitherto occurred. And, though the 
argument 1n the caſe of Dunbar againſt Sin- 
clair proceeds upon the ſuppoſition that they 
could not afford a freehold-qualification, it 
may ſurely be maintained, that teinds are as 
. properly comprehended under the word 
Lands as fiſhings, which are held to afford a 
ſufficient title. | | 
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* Ioth July 1745, freeholders of Aberdeenſhire cntra 
Fordyce. Eodem die, freeholders of Dunbartonſhire contra 
Campbell. | 

+ 29th January 1745, Dunbar contra Sinclair. | 

y 3d March 1753, Captain Scott, &c. contra Captain 
Sutherland: 
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We come now to the ſecond qualification 
reſpecting the title, viz. That the lands on 
which the claim is founded muſt hold of the 
king or prince. This may appear a hard- 
ſhip, in the preſent ſtate of Scotland. Many 

perſons are poſſeſſed of large eſtates, who are 


incapable to elect, or be elected commiſhon- 


ers to parliament, becauſe they only hold 
them of ſubject- ſuperiors; while, on the o- 
ther hand, many, by holding immediately of 
the crown, are entitled to that privilege, 
although the value of their eſtates (if con- 
liſting of a bare ſuperiority) does not, per- 
haps, yield them a penny in the year. 
Whether this be worthy of the atten- 
tion of parliament, muft be left to thoſe 
who have it in their power to interpoſe 
in ſuch matters. It is ſufficient here to 
obſerve, that the law, as it ſtands at preſent, 
is perfectly founded upon the original con- 
ſtitution of parliament, which neither re- 


quired nor admitted the attendance of ſub- 


vaſſals, who were conſidered to be fully re- 
preſented, in the great council of the nation, 
by their immediate over-lords, or ſuperiors. 

This, 
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This, however, cannot, with ſo much pro- 
priety, be ſaid to have been the caſe after the 
act of James VI. 1587, when the ſmall ba- 
rons came themſelves to attend oniy by 
repreſentatives. The vaſſals of the greater 
barons might ſtill be ſaid to be repreſented by 
their ſuperiors, each of whom was entitled 
to a ſeat in parliament : But the caſe was 
different with the vaſſals of ſmall barons, of 
whom only two out of each county were ad- 
mitted to that privilege. 

A perſon claimed to be enrolled, partly 
upon his right to the ſuperiority of certain 
lands, and partly upon a right to feu-duties 
payable out of other lands, which had ori- 
ginally belonged to an abbay, and, after the 
reformation, had been erected into a temporal 
lordſhip. To this claim it was objected, that 
the vaſſals in theſe lands had taken the bene- 
fit of the acts of annexation, and held them 
immediately of the crown, and therefore 
were not vaſſals to the claimant, who, by his 
charter, had no other right than that of up- 
N 3 lifting 


+ „ — . — * — __ : - 
Sr 


2 S 2 2 "FR 22 
es as Md — n 
ws "oh, fork ' = Sg tt nf ee wt A 


— 


8 


q 
* 
i 
* 
x 
® 
| 


2 


r 8 
e 


198 Of Commiſſioners from Shires. 


lifting the feu-duties; and it was found 
that he had no title to be. enrolled “. 

Royal boroughs, or even boroughs of re- 
gality or barony, may ſtand infeft and poſ- 
ſeſſed of lands holding of the king ; they can- 
not, however, vote in the election of commiſ- 
fioners from ſhires in virtue of ſuch lands, 
how high ſoever their extent or valuation 
may be. The whole ſtrain of the ſtatutes 
concerning ſuch elections, which talk always 
of freeholders, or of perſons, ſeems to exclude 
all bodies politic or incorporate. No free- 
holder can be admitted to act by proxy or 
delegation; but, without ſuch power, a body 

corporate cannot poſſibly vote. Beſides, the 
oaths which the law allows to be put to free- 
holders cannot be taken by delegates from 
ſuch bodies. There is therefore no room 
for admitting them to a vote; and ſo it was 
found by the court of ſeſſion, after a moſt 
deliberate conſideration f. | 


; Before 


* 17th January 1755, Campbell of Monzie contra 
Campbell of Ardkinglaſs. 


+ 6th March 1760, Sir Michael Stewart etre borough 
pf Paiſley. This borough had long been in the uſe of vo- 


ting 


Before concluding this branch of the qua- 
lifications of a freeholder's title, it will be 
proper to take notice of an exception which 
has long prevailed, both with regard to the 
holding and valuation, and indeed does in 
a great meaſure prevail even at this day. 
We have ſeen that, by all the acts of the 


Scotch parliament, from the time of James]. 
downwards, none were allowed to vote, 
or to be elected, but thoſe who held imme- 
diately of the king or prince, and that, when 
the old extent did not appear, it was neceſ- 
ſary to ſhow that the lands were of L. 400 
of valued rent. But this notwithſtanding, 
the vaſſals of ſubject- ſuperiors in the ſhire 


N 4 of 


ting by a delegate; and it even appeared, that their vote 
had been ſuſtained in the Scotch parliament 1703, on oc- 
caſion of a controverted election for the ſhire of Renfrew. 
The minute of parliament runs thus: Item, the objection 
© againſt the town of Paiſley, (that being a borough of ba- 
« rony, howbeit infeft and in poſſeſſion of a freehold, yet, 
© ſince no burgeſſes could be a delegate for that end, 
© therefore the incorporation could have no vote in the e- 
* le&ion of barons), was conſidered, and the houſe having 
* acquieſced to ſuſtain the vote, the objection was paſſed 
from by the party, and allowed to be withdrawn, 
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of Sutherland were always in uſe, not only 
to vote, but even to be elected commiſſion- 
ers for that county, and that too without be- 
ing poſſeſſed either of the ordinary extent 
or valuation required by law. There was 
indeed good reaſon for an indulgence in the 
firſt of theſe reſpects. All the lands within 
the ſhire held for a long time of the earls of 
Sutherland. There were no ſmall barons 
within it who held of the crown. Of 
courſe, it could have had no repreſentation, 
unleſs the earl's vaſſals had been allowed to 
uſurp the privilege of freeholders. 

Of this ſingularity no public notice was 
taken by the legiſlature before the a& of 
the 16th of George II. ſo often mentioned, 
which, after ſetting forth, that, by the con- 
ſtitution of the ſhire of Sutherland, and by 
conſtant uſage, the barons of that ſhire had 
been repreſented, not only by the immediate 
vaſſals of the king and prince, but alſo by 
thoſe who held their lands of the earls of 
Sutherland, and other ſubje&-ſuperiors, and 
that ſuch ſub-vaſlals were in uſe to vote at 
elections, as well as the vaſſals of the king 

| and 


Of Commiſſuoners from Shires. 201 


and prince, and without any reſtriction as to 
the quota of the old extent, or the valued 
rent of their lands, whereby votes had been 
unduly multiplied, and claimed by ſeveral 
perſons, in reſpe& of the ſuperiority and 
property of the ſame lands, enacted, Imo, 


That, after the firſt of September 1745, no 


perſon ſhould be capable to be elected a com- 
miſſioner for that ſhire, or have right to vote 
at ſuch elections, without being infeft and 
in poſſeſſion of lands, liable to his Majeſty's 
ſupplies and other public burdens, at the rate 
of L. 200 Scots of valued rent. 2do, That 
one perſon, and no more, ſhould thenceforth 
be entitled to vote in reſpe& of the ſame 
lands. 3:0, That, where lands were held, by 
any baron or freeholder, immediately of the 
king or prince, ſuch baron or freeholder, but 
not his vaſſals or ſub-vaſſals, ſhould be capa- 
ble to be elected and vote. A4fo, That where 
lands were holden of the king or prince, by 
a peer or other perſon, or body politic or 
corporate, diſabled by law to be elected a 
member of the houſe of commons, or to vote 
in ſuch elections, the privilege ſhould belong 
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to the proprietor and owner of the lands; 


and that no alienation of the ſuperiority, to 


be made by ſuch peer or other perſon, or 
body politic, ſhould deprive ſuch proprietor 
and owner of his right to vote, or capacity 
to be elected, or entitle the purchaſer to that 


privilege. And, 5to, That the property of 


lands of L. 200 Scots of valuation, holden 
in part immediately of the king or prince, 
and in part of a peer or other perſon, or bo- 
dy politic, incapable to elect or to be elected, 
ſhould be a ſufficient qualification to the pro- 
prietor and owner, any law or uſage to the 
contrary notwithſtanding. The freeholders 
were likewiſe ordered to make up a roll of 


their number, at the Michaelmas head- court 


1745, and to reviſe the roll at their ſubſe- 


quent yearly Michaelmas meetings, and 


meetings for election, according to the rules 
preſcribed by the acts of parliament, made 
for regulating the elections of commiſſioners 
for ſhires in Scotland, which were declared 
to extend to the ſhire of Sutherland, as well 


as to the other ſhires, except in ſo far as it 


was otherwiſe provided by this act of the 
16th 
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16th of George II. in the particulars above- 
mentioned. | | 

The third qualification reſpecting the title 
is, that the claimant be infeft in the proper- 
ty or ſuperiority of the lands, on which he 
founds a right to vote. 

The ſtatute 168 1, did not require, that a 
perſon ſhould be infeft for any length of 
time, before he could be enrolled or have a 
right to vote, Alterations have, however, 

been made in this reſpe& by two Britiſh ſta- 
tutes. | 

By an act of the 12th of Queen Anne *, 
it was declared, that, from and after the de- 
termination of the then parliament, no con- 
veyance or right whatſoever, whereupon in- 
feftment was not taken, and the ſeifine re- 
giſtered one year before the teſt of the writs 
for calling a new parliament, or one year 
before the date of the warrant for making 
out a new writ for an election, during the 
continuance of a parliament, ſhould entitle 
the perſon or perſons ſo infeft to vote, or to 
be elected at that election, in any ſhire or 
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ſtewartry in Scotland. And, by the act of 
the 16th of George II. “, it was enacted, that 
no purchaſer or ſingular ſucceſſor ſhould be 
enrolled, till he was publicly infeft, and his 
ſeiſine regiſtered, or charter of confirmation 
was expede, (where confirmation was ne- 
ceſſary), one year before the enrolment. 

The laſt of theſe two ſtatutes does not ex- 
preſsly repeal the former. It was accord- 
ingly objected to a perſon, who claimed to 
be enrolled at a meeting for election, that he 
could not be admitted, becauſe the date of 
the writ for calling the parliament was gth 
April 1754, and his inſtrument of ſeiſine 
was only regiſtered 27th April 1753. The 
freeholders having rejected the claim, a com- 
plaint was preferred to the court of ſeſſion 
by the claimant, in which he founded on the 
ſtatute of George II. allowing thoſe to be 
enrolled, whoſe ſciſines were regiſtered one 
year before; and contended that, as P 
ra derogant prioribus, the act of the 12ih of 


the queen was in ſo far thereby repealed. 
| | To 


* C.11.4 10, 


— 
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To this the freeholders anſwered, that the 
maxim, poſteriora derogant prioribus, only 
takes place, where two things enacted by 
different ſtatutes are incompatible; but that 
here they were not ſo; for the clauſe in the 
firſt act reſpected the right of voting and be- 
ing elected, and the clauſe in the other re- 
ſpected only the privilege of being enrolled; 
and the freeholders would have enrolled the 
complainer at the meeting, after the election 
of the commiſſioner to parliament was over, 
if another objection had not ſtood in the 
way. But it being replied, that the act of 
the 16th of George II. by having only re- 
quired that a perſon be infeft a year before 
he be enrolled, and by having, at the ſame 
time, in other clauſes, impowered every one 
to vote who is enrolled, muſt imply a re- 
peal of that clauſe of the act of the 12th of 
Queen Anne, on which the objection was 
founded; the court of ſeſſion ordered the 
claimant to be added to the roll *. 


The 


* 17th January 1755, Buchanan of Carbeth contra 
Cunningham of Ballendalloch. 
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The date of preſenting feiſines to the 
keeper of the regiſter, and of his marking 
them in the minute-book, is reckoned the 
date of the regiſtration, altho? they ſhould 
not be actually inſerted at length in the re- 
cord, for ſome time after f. 

An infeftment, though not regiſtered till 
more than fixty days after it is taken, is ef- 
fectual againſt the granter and his heirs, but 
not againſt ſingular ſucceſſors. It may there- 
fore be aſked, If it ought to be ſuſtained as a 
good title for enrolment? I believe the que- 
ſtion has never occurred; but I think it would 
fall to be ſuſtained. The ſtatute only re- 
quires, that the ſeiſine be regiſtered a year be- 
fore the enrolment; and where no other in- 
feftment appears, it muſt give a complete 
title to the lands. But if, in conſequence 

of a ſecond diſpoſition from the granter to a 
third party, a new infeftment ſhould be ta- 
ken and regiſtered within ſixty days, the firſt 


diſponee will then fall to be ſtruck off the 


- roll, 


+ 9th February 1768, Sir Alexander McKenzie, and o- 
thers, contra M. Leod of Cadboll, and others. 


r Rd 
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roll, and the ſecond will have a good title to 
be admitted upon it. 

The freeholders have no right to call for 
the warrant of the charter, on which the in- 
feftment proceeds, nor to enter into a diſ- 
cuſſion of a claimant's progreſs, but the in- 
feftment itſelf muſt be perfectly formal, and 
every nullity that appears ex facie of the 


right is fatal to the r 


claimed upon it. 

Sir John Gordon of Invergordon con- 
veyed to Roſs of Prieſthill in liferent, and 
to Gordon of Carroll in fee, three different 
parcels of land, viz. Imo, A part of the 


lands of Eaſter Aird and Eaſter Tarbat. 240, 


A part of the lands of St Martin's. And, 
tio, Four parcels of the lands and eſtate of 
Meikle Tarrell. But, in the inſtrument of 
ſeiſine in favour of theſe gentlemen, the no- 
tary only mentioned their being infeft in 
the lands of Eaſter Aird, Eaſter Tarbat, and 
St Martin's, neglecting to mention Meikle 
Tarrell: And an objection being made, that 
it did not appear that they were infeft in the 


whole 


r 
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whole of the lands contained in their claim, 
it was ſuſtained by the court, though there 
was the ſtrongeſt reaſon to believe, from the 
latter part of the inſtrument, that infeftment 
had actually been taken upon the whole, as 
it concluded with theſe words: Acta erant 
© haec ſuper fundum omnium et ſingula- 
rum partium, ſeu portionum, praedictarum 
: terrarum de Eaſter Aird, Eaſter Tarbat, et 
* Meikle Tarrell, reſpective et ſucceſſive *, &c. 
It is a remarkable circumſtance, that this 
objection, which did not occur to the par- 
ties, but was obſerved from the bench, had 
the conſequence to determine the election 
for the county of Cromarty in favour of Mr 

Pulteney, | 
David Ogilvy was enrolled, as a freehol- 
der of the county of. Forfar, at Michaelmas 
1767, upon the following titles: 1910, Char- 
ter under the great ſeal, in favour of William 
Earl Panmure, of a number of different 
lands, and, amongſt others, the lands of 
Auchmull. 2do, A conveyance of theſe 
lands of Auchmull to Mr Ogilvy in liferent, 
and 


* 18th February 1768, McLeod of Cadboll, &c. contre 
Roſs of Prieſthill, &c. 
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and the earl in fee, and an aſſignment of the 
precept in the earl's charter, fo far as it re- 
ſpected them. And, 3110, An inſtrument of 
ſeiſine upon that precept. Againſt this en- 
rolment a complaint was preferred to the 
court of ſeſſion by certain freeholders ſtand- 
ing on the roll, who inſiſted that the ſeiſine 
was null, as infeftment had not been taken 
upon the ſeveral different tenements of 


which the qualification was compoſed, al- 


though they lay diſcontiguous, but had only 
been taken at one part for the whole. To 
this it was anſwered, that Lord Panmure's 
charter contained a diſpenſing clauſe in the 
following words : Quod unica ſaſina per 
* dictum Willielmum Comitem Panmure, e- 
juſque praedict. ſuper aliqua parte fund. 
dict. terrarum, nunc et omni tempore fu- 
* turo, per deliberationem terrae et lapidis 
fundi earundem, abſque ullo alio ſymbolo, 
ſufficiens erit pro integris terris, baroniis, 
© molendinis, decimis, piſcationibus, aluſque 
« ſupra ſcript. cum pertinen. vel quavis ea- 
© rundem parte, non obſtan. quod diſcontigue 
Jjacent.“ The complainers admitted, that 
O ſuch 


S ES re” OTE Is 
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ſuch diſpenſing clauſes had been eſtabliſhed 
by uſage, and were effectual, ſo long as the 
whole lands granted by the charter remained 
veſted in one perſon ; but inſiſted, that, 
whenever the union was diſſolved, by an a- 
lienation of a part, the diſpenſation was at 
an end, and that infeftment muſt therefore 
be taken upon each of the ſeparated parcels, 
according to the common rules of law. Mr 
Ogilvy, in oppoſition to this, founded upon 
ſeveral inſtances, where, upon a partial ſale 
of lands granted by charter from the crown, 
and, upon an aſſignation of the unexecuted 
precept contained i in ſuch charter, infeftment 
had been taken at one particular part for 
the whole, purſuant to the diſpenſation i in 
the charter. Theſe inſtances were, how- 
ever, of a recent date; and the court ſu- 
ſtained the objeCtion ; but their judgement 
was reverſed in the houſe of lords T- 

A 


* rgth January 1768, George Skene and Charſes Hun- 
ter contra David Ogilvy. 

＋ 4th March 1768. The ſame judgements were ſe- 
verally pronounced in the court of ſeſſion and houſe of 
lords, in thirteen other ſimilar caſes from the county of 
For far. N 
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A ſtronger caſe occurred in the county of 
Linlithgow, where the infeftment was taken, 
in virtue of a diſpenſing clauſe, at a place 
which was not even conveyed to the claim- 
ant, but to another perſon *. 

The title of one who claims to be en- 
rolled as a proprietor of lands + muſt be ab- 

O2 ſolute, 


* The caſe here referred to is that of David Dundas, 
Eſq. This gentleman's claim being rejected by the free- 
holders, upon the objection made to his infeftment, he 
complained to the court of ſeſſion, who diſmiſſed his com- 
plaint, 19th December 1767. After the judgement of the 
houſe of lords in the caſe of David Ogilvy, he applied to 
be enrolled at the meeting for election in April 1768, and 
was enrolled accordingly; but, in a complaint preferred to 


the court of ſeſſion, upon the footing that their former 


decree was a res judicata, until reverſed upon an appeal, 
the court found, 15th November 1768, That the former 
« decree, ſuſtaining the objection to Mr Dundas's being 
* enrolled, was a res judicata, which barred the freehold- 
ers from proceeding to conſider the claim preſented by 
him to them upon the 16th of April laſt; and, therefore, 
granted warrant for expunging him from the roll.“ Mr 
Dundas, upon this, appealed from both decrees, and both 


were reverſed, 5th March 1770. 

+ By proprietor, I do not mean here to diſtinguith be- 
tween one who has the full enjoyment of the lands in 
which he is infeft, and one who has only the ſuperiority. 


The 


” 
5 
* 
* 
2 
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ſolute, and not dependent on the will of the 
perſon from whom it is derived. A revo- 
cable diſpoſition is not ſufficient, becauſe it 
is inconſiſtent with the idea of the pro- 
perty being veſted in the diſponee; nor will 
a conveyance, containing a reſerved power 
and faculty to the diſponer to burden or ali- 
enate the lands, without the conſent of the 
diſponee, be ſuſtained, even though ſuch 
power or faculty be expreſsly renounced, 
unleſs ſuch renunciation be recorded a year 
before the meeting at which the diſponee 
claims to be enrolled *. This is not ex- 
preſsly enacted by any ſtatute, but is per- 
fectly analogous to that clauſe of the act 
of the I6th of George II. which re- 
quires the regiſtration of an abſolute infeft- 
ment to be a year before the enrolment. 
It is the renunciation of the reſerved powers 
or faculty that alone gives a title to the diſ- 


ponee 


The word is here only uſed in contradiſtinction to thoſe 
who have acquired temporary rights, as liferenters, or re- 
deemable rights, as wadſetters. 

* 15th January 1755, Dundas of Manner contra Craig 
of Dalnair. - 14th January 1761, Lauchlan Grant contra 
Alexander Hay younger of Cocklaw, 


dc 
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ponee to be admitted to the roll of freehol- 
ders, and, of courſe, ſuch renunciation ought 
to be recorded as early as an infeftment up- 
on an abſolute and irredeemable convey- 
ance. 
It was however found, that an infeftment 
upon a diſpoſition, which bore, that no debts 
contracted, or deeds done, or to be contracted 
or done by the difponee, during the life of 
the diſponer, without his conſent, ſhould af- 
fe& the lands, or the rents thereof, was a 
ſufficient title for enrolment *. In this caſe 
it was pleaded, that the claimant had in ef- 
fe& no eftate at all during the life of the 
diſponer : But it was anſwered, that he was 
in the abſolute and irredeemable right of the 
lands: That the reſtrictive clauſe of the diſ- 
poſition could have no influence, as there 
was no expreſs prohibition againſt felling, 
nor any declaration that the debts contracted 
by him ſhould be void and null; and that, 
beſides, it was common for perſons to be 
O 3 admitted 


* cth January 1762, Goldie of Southwick contra Gor- 
don younger of Campbeltown. 
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admitted upon the roll who were fettered 
even with the ſtricteſt entails. 

It has been made a queſtion, whether an 
infeftment, proceeding upon a diſpoſition by 
an heir of entail who is ſtrictly barred from 
the power of alienating the lands, can af- 
ford a title for enrolment; but it being an- 
ſwered to an objection made on that head, 
That a conveyance by an heir of entail, 
however ſtrictly fettered, is good againſt e- 
very mortal but the ſubſtitutes in the entail, 

and that it was jus tertii to any third party 
to plead in their right; the court of ſeſſion 
ſuſtained the titles produced for the claim- 
ants, and ordered them to be added to the 
roll *. 

It is not neceſſary in order to get upon 
the roll of freeholders, that the claimant be 
infeft as abſolute proprietor of the eſtate up- 
on which he claims; even a temporary right 
is ſufficient, provided it does not depend * 


on the will of another. 
Thuss 


* 5th February 1760, Campbell of Shawfield and 
Graham of Gartmore contra Muir of Caldwall. 
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Thus, the act 1681 allows the privilege 
of voting for a commiſſioner to parliament 
to perſons infeft in an eſtate for their own 
life; and the granting of liferent-rights 1s 
now become one of the ordinary methods of 
creating freehold-qualifications, when eſtates 
are ſplit, for the purpoſe of increaſing or 
ſupporting a political intereſt *. 

When lands are conveyed to one in life- 
rent, and to another in fee, both fiar and lite- 
renter are intitled to be enrolled; but the 
liferenter having the immediate intereſt, the 
fiar can only vote in his abſence, or in the 

O 4 | event 


* Of this a recent exainple has been already taken no- 
tice of from the county of Forfar. It is common, eſpe- 
cially in the ſouthern part of the iſland, to purchaſe an- 
nuities, depending not upon the lives of the putchaſers, 
but upon the lives of others. Suppoling therefore a per- 
ſon ſhould receive a conveyance to an eſtate in Scotland, 
not in liferent, but to remain with him during the life of 
a third party, and to return afterwards to tae granter; 
gquaeritur, Will tuch perſon be entitled to be admitted 
to the roll of freeholders? He has ſurely an equal 
right to the eſtate, during the life of the third party, 
with one to whom an eſtate is conveyed during his own 
life; but Kill he is neither fiar nor liferenter, and there- 
fore I doubt much if he could be enrolled, 


* 
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event of his declining to vote, if preſent at 
the meeting. 

Huſbands are, by the fame ſtatute, enti- 
tled to vote, in right of the freeholds belong- 
ing to their wives, though they have no in- 


feftment in their own perſon. The wife 


muſt however be herſelf infeft. | 
This ſtatute allows the ſame privilege to 


the widowers of heireſſes, who are entitled 


to vote in right of the courteſy, which is a 
liferent given, by the act of the law, of all 
the lands in which the wife died infeft, as 
heir to her predeceſſors. 

Appriſers or adjudgers, infeft in lands of a 


proper extent or valuation, are alſo, by the 


{ſame ſtatute, entitled to be enrolled, and to 
vote in the election of a commiſſioner to par- 


liament. This privilege, however, they en- 


joy not, during the courſe of the legal rever- 
ſion, becauſe, until it expire, their right is 
not abſolute, but redeemable at any time, 
when it ſhall pleaſe the debtor to pay the 
accumulated ſum in the adjudication, and the 
intereſt, and may therefore be ſaid to be pen- 
dent upon his will; whereas, upon the ex- 

| piration 
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piration of the time allowed him for that 
purpoſe, his right of redemption is foreclo- 
ſed, and the legal transference made by the 
 aqhudication becomes abſolute. But, where 
there are two or more adjugers, they cannot 
all be enrolled, or vote upon the ſame lands, 
however large their old extent or valued 
rent may be. 'The old extent cannot now 
be ſplit, neither can two perſons vote upon 
an undivided cumnlo valuation; they are 
each of them proprietors of the whole pro 
indiviſo; the law, therefore, in ſuch a caſe, 
allows the privilege of a vote only to the ad- 
judger who is firſt infeft; and, in doing fo, 
it even favours adjudgers more than volun- 
tary diſponees pro indivi/o, none of whom 
can be enrolled till they obtain a diviſion, 
how great ſoever the eſtate conveyed to them 
in common may be. No adjudger can 
however be enrolled, even after the expira- 
tion of the legal, unleſs he be in the poſſeſ- 
ſion of the lands; and, until that happen, 
the debtor 1s eatitled to continue upon the 
roll *, 


| | Proper 
- * See 5th June 748, Home-Campbell and Ker, contra 
Home of Manderſton. 
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Proper wadſetters of lands, of the holding 


and extent, or valuation required by law, 


are, in like manner, entitled to vote as free- 


holders, becauſe, until the term of redemp- 


tion come, they have the full enjoyment of 
the lands, as much as if they were abſolute 
proprietors, and their right is nowiſe pen- 
dent on the will of the reverſer. Improper 


wadſetters, on the other hand, are excluded, 


becauſe they cannot be conſidered in the light 
of proprietors, even before the term of re- 
demption. They are not entitled to the full 
rents and profits of the lands. They are 
bound to account for the ſurplus, after pay- 
ment of their intereſt, or, which 1s the ſame 


thing, to impute it in extinction of their 


principal. Their ſituation 1s little better than 
that of thoſe who have got heritable bonds 


or infeftments, for payment or ſecurity of 


money, and who are expreſsly excluded by 


the ſtatute. 

After the term of redemption is come, 
proper wadſetters are upon a ſimilar footing 
with adjudgers, prior to the expiration of the 
legal, in this reſpect, that the lands may be 

| redeemed. 
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redeemed by the reverſer, at any ſubſequent 
term. Their right from that time is entire- 
ly pendent on his will. It may therefore be 
thought, that ſuch wadſetters ought not to 
be admitted upon the roll, or, if formerly en- 
rolled, ought then to be ſtruck off. But as, 
in every queſtion of this nature, the words 
of the ſtatutes muſt be the governing rule, I 
apprehend, that the act 1681 would be 
found adverſe to ſuch a plea; for it is there- 
by expreſsly enacted, that the rights to vote 
proceeding upon expired compriſings, adju- 
dications, or proper wadſets, ſhall not be 
queſtionable, upon pretence of any order of 
redemption, payment, and ſatisfaction, un- 
leſs a decreet of declarator, or voluntary re- 
demption, renunciation, or reſignation, be 
produced. 11 
It was objected to a perfon, claiming to 
be enrolled as a wadſetter, that his title was 
a redeemable right, and not a proper wad- 
ſett, becauſe it contained no clauſe impower- 
ing him to call for his money. But this ob- 
jection was juſtly over-ruled. Such clauſes 
are not eſſentially neceſſary to the conſtitu- 


tion 
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tion of wadſetts, and ſeem to be but a mo- 
dern invention. Of old, wadſetters gene- 
rally got t6o beneficial bargains to think of 
parting with the poſſeſſion, and calling back 
their money; and Craig, who, in his treatiſe 
De Feudis, wrote a whole title upon the ſub- 
ject of wadlets, takes no notice of a clauſe 
of that fort. Beſides, the want of ſuch a 
clauſe takes a wadſet ſtill more out of the 
caſe of a jus credits, and it is owing to its be- 
ing conſidered in the light of a jus dominii, 
that it gives right to a vote “. 

A wadlet of the bare ſuperiority of ſome 
lands, and of the full property of other 
lands, yielding a ſmall rent, by which the 


wadſetter took the hazard both of the feu- 


duty and of the rent, was held a proper 
wadſet, and, as ſuch, conſidered to conſtitute 


a freehold-qualification ; although it was ob- 


jected, that, by the contract, the reverſer was 
to have the benefit of the caſualties of ſupe- 
riority, which might happen to fall due be- 

| | | fore 


* 17th January 1755, Galbraith contra Cunningham. 
See alſo 18th July 1745, Freeholders of Roſsſhire contra 


Munro of Culcairn, 
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fore the redemption *. The chief anſwer 
made to this objection was, that caſualties of 
ſuperiority are not the fruits of the lands, or 
a proper ſubject to be relied on for the pay- 
ment of intereſt of money; that the wadſet- 
ter truſted to the rents-and feu-duties for 
payment of his intereſt; that, as he gave no 
conſideration for the chance of caſualties, it 
was but reaſonable that he ſhould account 
for them when they fell due; but {till he 
was not on that account the leſs proprietor 
of the lands; and that, in like manner, 
a ſuperior may agree to gift or diſcharge 
the caſualties, and yet remain ſuperior, 
and be entitled, as ſuch, to vote. It 
might alſo have been obſerved, that a vote 
upon a fuperiority had been ſuſtained, 
although the ſuperior had diſcharged the 
feu-duty for ever. So it Was found, 3oth 
July 1746, freeholders of Dumfries-ſhire 
contra Ferguſon of Craigdarroch = 

A wadlet of a ſuperiority, where the feu- 
duty was preciſely equal to the intereſt of 


the 


* 6th March 1754, Campbell of Succoth contre Stir- 
ling of Herbertſhire, 


2 „% 
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the redemption- money, was likewiſe found 


a proper wadſet, ſo as to entitle to a vote *. 
It has been already mentioned, that a 

huſband is entitled to vote in right of his 

wife's freehold. But that privilege does not 


extend to every kind of freehold- qualifica- 


tion. By the act 12mo Annae Þ it was ex- 
preſsly provided, That no huſbands ſhall 


. © yote, at any enſuing election, by virtue of 


© their wives infeftments, who are not heir- 
© efſes, or have not right to the property of 
© the lands on account whereof ſuch vote 
© ſhall be claimed.” This, I apprehend, 


will not bar a huſband from voting upon a | 


wadſet-right, in conſequence of which his 
wife is infeft; but then it muſt be a wadſet 
of property, not of a bare ſuperiority, which, 
in no caſe, gives the huſband a vote. 

Wadſetters ceaſe to have a right to vote, 


and may of conſequence be ſtruek off the 
roll, how ſoon a declarator of redemption, 


or a voluntary reſignation, or even renun- 
; Fd 
| ciation 


* 22d February 1760, Grant of Drumphad, &c. contra 
Campbell, &c. 
+ Cap. 6. & ult. 


af . XN „ „ EY men 
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ciation, is obtained by the reverſer ; but as, 
by the wadfetter's infeftment, the revel IS 
diveſted of all right to the lands, other than 
the power of redemption, it 18 a queſtion of 
ſome difficulty, whether a ſimple renuncia- 
tion by the wadſetter will ſo far reſtore the 
reverſer to his right, as to entitle him him to 
be admitted upon the roll of freeholders ? 
As thelaw formerly ſtood, a ſuperior was not 
bound to receive the reverſer again as his 
vaſſal, even though the wadſetter had grant- 
ed a diſpoſition and procuratory of reſigna- 
tion in his favour. For obviating this in- 
conveniency, it was cuſtomary to obtain let- 
ters of regreſs from the ſuperior, by which 
he bound himſelf to give the reverſer acceſs 
to the property, upon his redeeming the 
lands. That, however, is now unneceſſary; 
the act of the 20th of George II. cap. 50. 
obliging all ſuperiors, upon getting payment 
of the compoſition due to them on ſuch oc- 
caſions, to receive any one as their vaſſal, 
who produces a grant by the former waſſal, 
containing a procuratory of reſignation. But 
ſtill the * remains, viz. whether a2 
| bare 
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bare renunciation, without a reſignation 
in the hands of the ſuperior, and a new 
charter and infeftment following upon 
ſuch reſignation, can have the effect to 
reſtore the reverſer to his former right ? 
According to the nice notions of the feudal 
law, it cannot, and, of conſequence, ſhould 
not, entitle him to be admitted upon the free- 
holders roll; but, as the ſtrict feudal rules 
have of late rather been lighted in queſtions 
of enrolment, I doubt not, but that a ſimple 
renunciation will be ſuſtained, if ever the 
point comes to be thoroughly canvaſſed. A 
wadſet, though ſeemingly a right of proper- 
ty, is in reality only a conſideration for the 
uſe of money ; and, viewing it in that light, 
it may perhaps be thought more conſiſtent 
with juſtice and equity, that, after a renun- 
ciation, the reverſer ſhould have the full be- 
nefit of his property *. I ſhould, however, 
imagine, that in that, caſe, it would be ne- 
ceſſary for the renunciation to be recorded a 

| = | year 


* This queſtion occurred in'1 767, in the caſe of Sir 
George Lockhart, but was not determined. 
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year before the reverſer could claim to be en- 
rolled. Were he to take the more formal 
method of reinveſting himſelf, by obtaining 
a new charter upon the reſignation of the 
wadſetter, he could not be enrolled till a 
year after the regiſtration of his infeftment 
upon ſuch charter; and it would ſurely be 
abſurd to ſuppole, that a bare renunciation 
ſhould have a ſtronger effect. 

Although I have claſſed infeftment as one 
of the eſſential qualifications reſpecting the 
title, yet it is not always neceſſary that the 
perſon who claims the right to vote be him- 
ſelf infeft. We have already ſeen one in- 
ſtance of this in the caſe of huſbands, who 
are entitled to vote in virtue of their wives 
infeftments. Another occurs in the caſe of 
apparent heirs, who, by the ſtatute 1681, are 
allowed the ſame privilege, if they are in 
poſſeſſion, by virtue of their predeceſſors in- 


feftment, of the holding, extent, and valu- 


ation required by law. ; 

This act has not diſtinguiſhed, whether 
the predeceſſor ſtood himſelf on the roll or 
not; nor is there any thing ſaid upon that 
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head in the act of the 16th of George II. 
If the predeceſſor actually ſtood upon the 
roll, there can be no doubt that the apparent 
heir is immediately entitled to be admitted 
to it, upon producing his predeceſſors infeft- 
ment, and ſhewing that it affords a ſufficient 
qualification *. But what if the predeceſſor 
had not been enrolled? I would diſtinguiſh 
in that caſe. If he was infeft, and his ſei- 
ſine was regiſtered a year before his death, 
the heir may properly claim to be enrolled 
upon his appareney, becauſe his predeceſſor 
had a right to be enrolled himſelf; but, if he 
died before the expiration of a year after the 
regiſtration. of his infeftment, I incline to 
think, that the apparent heir can have no 
right to be admitted to the roll, until at 
leaſt that year is expired; for it ſurely ne- 


ver 


* Of this the freeholders muſt be ſatisfied. A perſon 
who is erroneouſly enrolled muſt continue upon the roll 
for life, unleſs a complaint is brought within four calen- 
dar months, or an alteration happen in the cireumſtances 
of his title, to authoriſe his being ſtruck off; but the free- 
holders are under no obligation to give his ſucceſſor a 
right to vote upon the ſame improper titles, 
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ver could be the intention of the legiſlature, 
to put apparent heirs upon a better footing 
than their predeceſſors who were- actually 


infeft. | 5 

A perſon claiming right to the eſtate of jj 
his grandfather, by the mother's ſide, can- [| 
not be enrolled with propriety, until he be þ 
actually ſerved heir; becauſe it is in law pre- _ 
ſumed, that there is an heir-male, until the i! 
contrary be proved by a ſervice; but there 1 


is no neceſſity for his being infeft, in conſe- 1 
quence of the ſervice, which is only required 
as evidence that he is apparent heir. 

An apparent heir was found entitled to be 
enrolled, although his predeceſſor had exe- 
cuted a diſpoſition of the lands, with a pro- 
curatory and precept in favour of a third 
party, the diſponee having granted an ob- 


- 
es 


-, — 


ligation not to become the crown's vaſſal, 
by taking infeftment on the procuratory, or 
obtaining a charter of confirmation during 
the apparent heir's life *. But, if the prede- 
ceſlor's right Was revocable, and merely no- 
Ea. minal, 
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minal, the granting a diſcharge of the pow- 
er of revocation to the heir will not entitle 
him to be enrolled upon his apparency “. 
The apparent heir can only be enrolled as 
ſuch, upon a title that would have been a 
good qualification in the predeceſſor ; but the 
predeceſſor could not be enrolled upon a re- 
vocable diſpoſition; and the diſcharge was a 
new title granted to the heir himſelf. | 
It is no objection to an heir's being im- 
mediately enrolled, that he has made up ti- 
tles in his own perſon T. The privilege is 
not given to them becauſe they are in a ſtate 
of apparency, but becauſe it is reaſonable, 
that, upon the death of their predeceſſors, 
they ſhould have the ſame right to vote 
which their predeceſſor enjoyed, although 
they have not completed their feudal titles. 
It would therefore be abſurd to put them in 
a worſe footing, on account of their having 
made up ſuch titles, by poſtponing their en- 
rolment till a year after the regiſtration of 
their infeftments. 5 
EE? _ Huſbands 
* 2d July 1720 z. Abercrombie contra Gordon. 
T 17th January 1755, Galbreath contra Cunningham. 
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Huſbands cannot vote upon the apparen- 
cy of their wives. They are only entitled 
to that privilege when the wife is infeft “. 


But it is not neceſſary for the huſband to 


wait a year after her infeftment before he 
can be enrolled. 

It may be aſked, Whether one who wants 
to be enrolled as an apparent heir, muit 
lodge a claim with the ſheriff-clerk two ca- 
lendar months before the Michaelmas meet- 
ing? That preciſe point has never been de- 
cided; but, from a judgement pronounced 
in a very late caſe, it appears to have been 
the opinion of the court of ſeſſion, that a 
claim was neceſſary. In that caſe, an appa- 
rent heir had actually lodged a claim, and 
was accordingly enrolled; and a complaiut 
having been preferred to the court of ſeliion, 
ſetting forth, that the claim was defective, 
in ſo far as it neither mentioned the dates of 
the predeceſſor's titles, nor the particular 
lands upon which the claimant deſired to be 
enrolled, nor their extent or valuation, the 


3 | court 


* 12mo Annae, cap. 6. { ult. 19th Jannary I 745, 
freeholders of Lanark contra Hamilton of Wiſhaw. 
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court ſuſtained the objection, and ordered 
him to be ſtruck off the roll k. But, if a 
claim had been unneceſſary, it muſt have 
been a matter of no conſequence that the ap- 
parent heir had lodged one that was defec- 
tive. Indeed, the words of the act are very 
general, and make no exception with regard 
to apparent heirs, more than others who 
apply to be admitted on the roll. 
When it is in view to eſtabliſh a freehold- 
qualification upon a bare ſuperiority, the 
claimant muſt be able to ſhow that he has a a 
proper feudal vaſſal in the lands. It has ac- 
cordingly been found, that a diſpoſition of 
lands, containing an aſſignation to a charter, 
but reſerving the property, or dominium utile, 
to the granter of ſuch diſpoſition, does not 
afford a title for enrolment T. A ſubaltern 
holding cannot be eſtabliſhed in that man- 
ner by a ſimple reſervation; and, when a 
perſon intends to part with the ſuperiority of 
his lands, in order to give a freehold-quali- 
; fication 


* 1773, Mr Coſmo Gordon contra A- 
bernethy of Mayen. | 
T 1759. Elliot contra Schaw and Oli: 


Ver. 
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fication to another, the beſt method is to ſe- 
parate the property from the ſuperiority 
before hand, by granting a feu-right to a 
third party, and then to execute a diſpoſi- 
tion to the perſon who is to get the ſuperio- 
rity, with an exception of that feu-right 
from the warrandice, after which the diſpo- 
ner needs only a reconveyance from the 
third party, to whom the feu was granted, 
to veſt the property, or dominium utile, in his 
own perſon. 

The laſt qualification, ſo far as relates to 
the title, is, That the claimant be actually in 
poſſeſſion of the lands. This is a moſt ſalu- 
tary regulation, to prevent fictitious freeholds 
from being reared upon ſimulate titles, in 
perſons who have no real intereſt in the e- 
ſtate in virtue of which they claim a right 
to vote; and, in order to carry it into exe- 
cution, the utmoſt attention, on the part of 
the legiſlature, has been requiſite. 

The act of the 12th of Queen Anne, cap. 
6. after obſerving, that, of late, ſeveral con- 
veyances of eſtates had been made in truſt, 
or redeemable for eluſory ſums, nowile ade- 
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quate to the true value of the lands, on pur- 
poſe to create and multiply votes, contrary to 
the true intent and meaning of the laws in 
that behalf, did therefore, inter alia, ena, 
That, from and after the determination of 
the then parliament, it ſhould be lawful to 
any of the electors preſent at a meeting for 
election, who ſuſpected any perſons to hold 
their eſtates in truſt, and for the behoof of 
another, to require the preſes of the meeting 
to put to ſuch perſons the following oath, 
and that thoſe who refuſed to ſwear and ſub- 
ſcribe ſuch oath ſhould be incapable of vo- 
ting, or being elected at that meeting. The 
oath runs thus: I A. B. do, in the preſence 
© of God, declare and ſwear, That the lands 
© and eſtate of for 
* which I claim to give my vote in this e- 
© lection, are not conveyed to me in truſt, or 
for the behoof of any other perſon whatſo- 
© ever; and I do ſwear before God, That 
neither I, nor any perſon to my knowledge, 
© in my name, or by my allowance, hath 

given, or intends to give, any promiſe, ob- 


- $5 ligation, bond, back-bond, or other ſecuri- 


6 ty: 
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© ty, for re-diſponing or re-conveying the 
« ſaid lands and eſtate any manner of way 
© whatſoever. And this is the truth, as I 
© ſhall anſwer to God. 

This oath not being thought ſufficiently 
comprehenſive to guard againſt the evil the 
legiſlature had it in view to prevent, the fol- 
lowing was ſubſtituted in its place, by an act 
of the 7th of George II. cap. 16. I A. B. 
do, in the preſence of God, declare and 
* ſwear, That the lands and eſtate of 
c for which I claim a right to 
vote, in the election of a member to ſerve 
in parliament for this county or ſtewartry, 


is actually in my poſſeſſion, and do really 


* and truly belong to me, and is my own 
proper eſtate, and is not conveyed to me in 
* truſt, or for or in behalf of any other per- 
© fon whatſoever; and that neither I, nor 
* any perſon to my knowledge, in my name, 
* or on my account, or by my allowance, 
* hath given, or intends to give, any pro- 
£ miſe, obligation, bond, back-bond, or other 
* ſecurity whatſoever, other than appears 
from the tenor and contents of the title up- 
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on which I now claim a right to vote, di- 
* rectly or indirectly, for re-diſponing and 
. © re-conveying the ſaid lands and eſtate, in 
© any manner of way whatſoever, or for 
making the rents or profits thereof forth- 
© coming to the uſe or benefit of the perſon 
from whom J have acquired the ſaid eſtate, 
or any other perſon whatſoever; and that my 
© title to the ſaid lands and eſtate is not no- 
© minal or fictitious, created or reſerved in 
© me, in order to enable me to vote for a 
member to ſerve in parliament ; but that 
the ſame is a true and real eſtate in me, for 
* my own uſe and benefit, and for the uſe 
* of no other perſon whatſoever. And that 

is the truth, as I ſhall anſwer to God.” 
This ſtatute appoints the above oath to be 
taken, when required, at any meeting of the 
freeholders, whether for election, or for ad- 
juſting the rolls; and, if any refuſe to take 
it, they are not only deprived of the privi- 
lege of voting or of being elected at that par- 
ticular meeting where it is tendered to them, 
but their names are likewiſe ordered to be e- 
| razed 
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razed out of the roll of freeholders . The 
act alſo further declares, that, if any perſon 
ſhall preſume, wilfully and falſely, to ſwear 
and ſubſcribe this oath, and ſhall be-lawtully 
convicted thereof, he ſhall incur the pains 
and puniſhment of perjury, and be proſe- 
cuted for the ſame according to the laws and 
forms in uſe in Scotland. = 

The ſame act appoints, that every free- 
holder, before he is either enrolled or admit- 
ted to vote at any election, or meeting for 


enrolment, in any queſtion for the choice of 


a preſes or clerk, or other queſtion whatſoe- 
ver, thall be obliged (if required by any o- 
ther freeholder preſent) to take and ſubſcribe 
the oaths appointed by law. to be taken by 
electors of members to ſerve in parliament, 
when required ſo to do; which oaths the 
preſes or clerk of the meeting is thereby 
impowered and required to adminiſter. It 
has been made a queſtion, Whether this 


part of the ſtatute, allowing oaths to be put 
| before 


93. 
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before the election of preſes and clerk, re- 
lates ſolely to the oaths to government? Cr, 
Whether it likewiſe comprehends the oath of 
truſt or poſſeſſion, firſt introduced by the 12th 
of Queen Anne, and amended by this ſame 
act of George II.? The point came to be 
tried very lately, in the courſe of certain 
complaints from the ſhire of Murray, where 
this oath was tendered and refuſed to be ta- 
ken before the election of preſes and clerk at 
the Michaelmas meeting 1772. The court 
of ſeſſion found, that the oath was lawfully 
tendered at that meeting *. But the houſe 
of lords reverſed the decree, and found that 
it could not be put f. 

The 


* February 1773, Archibald Duff contra Sir Ludovick 


Grant, &c. | 


+ 3iſt March 1773. This ſurely merits the attention 
of the legiſlature. It often happens that the party who 
carries the queſtion in the choice of the preſes, does of 
courſe carry the election. And it ſeems unjuſt that thoſe 
who cannot directly vote in the election of a member, 
without taking the truſt-oath, may indirectly do ſo by 
voting for a preſes, whoſe deciſion or caſting vote may 
give the election in favour of the perſon whoſe intereſi 
they want to ſupport. 
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The words Nominal or fititious, 
created or reſerved in order to enable to vote 
for a member to ſerve in parliament,“ have 
been productive of many queſtions; and the 
court of ſeſſion, from a laudable- anxiety to 
carry into execution what appeared to them 
to be the views of the legiſlature, have 
perhaps gone further of late than, as mere 


interpreters of ſtatutes, they had authority 
to do. ; 


The firſt inſtance I find of the objection 
of nominal and fictitious being ſtated againſt 
a title, occurred in 1745, in the caſe of Bur- 
net of Crigie. This gentleman received a 
diſpoſition of certain lands from his father, 
to whom he afterwards conveyed them to 
hold blanch of himſelf. The freeholders ob- 
jected, that he had no real eſtate, and that 
his title was fictitious and nominal, and cre- 
ated on purpoſe to make a vote. But it being 
anſwered, that a ſuperiority was a good title, 
and that the ſon's intereſt, of however little 
value ſoever it might be, was real, and not 


held for the behoof of any other perſon, 
the 
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the court of ſeſſion repelled the objection ® 
But the queſtion being again brought under 
_ conſideration by a reclaiming petition, in 
which it was chiefly urged, that it behoved 
the claimer of a vote to ſwear that he had 
not made any diſpoſition of the lands or 
rent, other than appeared from the contents 
of the rights under which he claimed ; the 
court altered their former interlocutor, and 
ſuſtained the objection f. 

In 1755, it was objected to the titles pro- 
duced for three ſeveral claimants, that they 
were nominal and fictitious, becauſe the diſ- 
_ poſitions upon which their charters proceed- 
ed contained a proviſo, that, ſo ſoon as they 
had compleated their titles to the lands as 
immediate vaſſals of the crown, they ſhould 
re-convey the property thereof to be held 
feu of themſelves for a ſmall feu-duty; and 
that the caſualities of ſuperiority ſhould be 
taxed to ſmall eluſory ſums. But, as in this 
caſe there was no obligation upon theſe claim- 

ants, 


* 20th July 1745, the frecholders of Kincardine- 
ſhire contra Burnet of Crigie. 


+ 19th June 1746. 
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ants, other than what appeared from their 
own titles, 'the court repelled the objec- 
tion *. 

In 1757, the Earl of Glencairn conveyed 
the ſuperiority of certain lands to Mr Por- 


terfield, who was his vaſſal in theſe lands. 


Mr Porterfield expede a charter upon the 
procuratory in this diſpoſition, and, without 
taking infeftment in his own name, imme- 
diately conveyed two parcels of the lands to 
two of the Farl's nephews in liferent, and to 
the Earl himfelf in fee. Theſe two liferen- 
ters being infeft, and having claimed to be 
enrolled, it was objected, that their titles 
were plainly nominal and fictitious : But it 
being anſwered, that each of them had a true 
and real eſtate ; that they were under no 
promiſe or back-bond, and held theſe ſupe- 
riorities in truſt for no perſon whatever; and 
that it is no objection to a claimant that his 
chief view, in purchaſing the right under 
which he claims, was to entitle him to the 
valuable privilege of voting tor a member to 

| | ſerve 


* gth January 1755, Forreſter of Dunnovan, &c. contra 
Flercher of Salton, &c, 
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ſerve in parliament, unleſs it can likewiſe be 
proved that his right is nominal and fictiti- 
ous, 1. e. not areal eſtate in himſelf, but held 
in truſt tor ſome other perſon; the court 
repelled the objection . A fimilar judge- 
| ment 


_*® 5th February 1760, Campbell of Shawfield and 
Graham of Gartmore contra Muir of Caldwall. Thoſe whe 
do not conſider the view of the legiſlature, in introducing 
the oath of truſt, and take every part of it ſeparately, are 
apt to think that no man can ſubſcribe it with a ſafe con- 
ſcience, who purchaſes a ſuperiority for the ſole-purpoſ: 
of entitling him to a vote in the election of a member to 
ſerve in parliament. They are, however, too ſcrupulons. 
From the preamble of the a& of Queen Anne, we may 
plainly perceive, that no more was intended than to put a 
check to the practice of giving eſtates in truſt, or redeem- 
able for eluſory ſums, on purpoſe to create and multiply 
votes; and, although the oath preſcribed by the act of the 
7th of George II. is more minute and particular, we have 
no reaſon to think that any thing further was thereby in- 
tended. It is not to be ſuppoſed that the legiſlature could 
have it in view, to prevent people from purchaſing ſupe- 
riorities for the purpoſe of acquiring freehold-qualifica- 
tions; all they intended was, to reſtrain the creating of 
nominal and fictitious eſtates for that purpoſe; and the 
concluſion of the oath, which gives a deſcription of a 
good qualification, in oppoſition to one that was thereby 
meant to be reprobated, ſhows that no more is requiſite 
than that the eſtate, ſuch as it is, be a true and real eſtate 


4 * 
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ment was pronounced 1n the courſe of the ſame 
month *, in the caſe of Grant of Drumphad, 
where it was inſiſted, that, from the very 
manner in which the titles were made up, 
it was plain that the claimant had acquired 
the ſubject, not for his own behoof, but to 
ſerve his author; and that, as the law re- 
probated all ſuch nominal votes; ſo, if the 
court was ſatisfied, from the face of the 
deeds, and the nature of the tranſaction, that 
the claimant's titles fell under that deſcrip- 
tion, it was the ſame thing as if he had ac- 
knowledged, upon oath, that his qualifica- 
tion was nominal and fictitious. A ftill 
ſtronger caſe occurred in 1761 f; but, tho? 
it was obſerved from the bench, that the title 
conveyed no real intereſt in land, the claim- 
ant being only entitled to receive from his 

vaſſal one penny Scots of blench-duty year- 


,' ly 


in the freeholder, for his own uſe and benefit, and for the 
uſe of no other perſon whatſoever. The deciſion here 
quoted does therefore give a juſt interpretation of that 
oath. ö 
* 22d February 1766. | 
F 28th July 1761, Mr Walter Stewart, &c. contra Mr 
David Dalrymple. i 


* 
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ly, yet, as it had been decided, in other caſes, 
that no regard was to be paid to the value 
of the eſtate, provided the claimant was 
really and truly veſted in the right, ſuch as 
it was, the court repelled the objection. 
But, in the courſe of the queſtions that a- 
roſe, with regard to the freehold-qualifica- 
tions made up in the view of the laſt general 
election, the court of ſeſſion took a very dif- 
ferent turn. Founding upon the words of the 
truſt-oath above taken notice of, viz. that 
the title to the eſtate on which the freehold 
is claimed is not nominal or fictitious, created 
or reſerved, in order to enable to vote for a 
member of parliament, they laid hold of 
every circumſtance, either ariſing from the 
face of the title-deeds, or from the acknow- 
ledgement of parties, which tended in the 
leaſt degree to ſhow, that the rights of the 
claimants had not been executed with a view 
to grant them a real eftate for their own uſe 
and benefit, but merely in order to enable 
them to vote; and, upon that footing, they 
not only diſmiſſed the complaints of many 
whom the freeholders had refuſed to admit 
| | Span 
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upon the roll, tho? on other grounds, but alſo 
ordered a number of others to be ſtruck off, 
who had been actually enrolled, without any 
ſuch objection being moved againſt them in 
the meeting of the freeholders. And altho? 
complaints, which had been brought againſt 
the enrolment of ſome of thoſe perſons, upon 
other grounds, had been diſmiſſed by inter- 
locutors that were ſuffered to become fi- 
nal; yet, where no decree was extracted, 
they conſidered them as ſtill in dependence, 


and, upon a wakening of ſuch of them as 


were ſleeping *, allowed the objection to be 
received. Nay, further, they even ordered 
thoſe who had taken the truſt-oath in the 
meetings of the freeholders, to anſwer inter- 
rogatories, for the purpoſe of diſcovering. 
whether their qualifications were nominal 
and fictitious, or created on purpoſe to en- 
able them to vote; and, upon their refuſing 


8 to 


A ſuit before the court of ſeflion is ſaid to be ſlecping, 
when no ſtep of judicial procedure has been taken in it 
for a twelvemonth; after which, it cannot again be pro- 
ceeded in without executing a ſummons of wakening, or 
revivor. | 
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to anſwer, held them as confeſſed, and or- 
dered them to be ſtruck off the roll. 

To mention all the caſes of this kind that 
were determined by the court of ſeſſion 
would fill a large volume. The moſt com- 
mon method of giving freehold-qualifica- 
tions, then practiſed, was, by grants of life- 
rents or wadſets; and it will ſuffice to give 
an inſtance from each. 

David Wallace, merchant in Aberbro- 
thock, claimed to be enrolled at the Mi- 
chaelmas meeting of freeholders of the 
county of Forfar held in 1767, as being in- 
feft in the liferent of the ſuperiority of cer- 
tain lands, in conſequence of a conveyance 
from the Earl Panmure, and an aſſign- 
ment to the precept of ſeiſine in the Earl's 
charter from the crown, ſo far as it related 
to theſe lands. The feu-duties payable by 
the vaſſal (the Earl's brother) amounted only 
to {ixpence two-thirds yearly ; and it ha- 
ving been required, by ſome of the freehold- 
ers preſent at the meeting, that this claim- 
ant ſhould take the truſt-oath preſcribed by 
the act of the 7th of George II. he complied 

with 
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with that requeſt, and was thereupon en- 
rolled. Againſt this enrolment a complaint 
was preferred, in the courſe of which it was 
objected, that the claimant's qualification was 
nominal and fictitious, and, for proof there- 
of, the complainers referred to his own oath 
the following particulars : I, That it had 
been tranſacted between him and Lord Pan- 
mure, that he ſhould accept of the liferent, 
for the ſingle purpoſe of creating a vote, in 
order to ſupport his Lordſhip's intereſt at 
the election. 2do, That at, or ſoon after, 
obtaining the conveyance from the Earl 
Panmure, he had granted a back-bond, miſ- 
five, or ſome other ſecurity in writing, ob- 
liging himſelf to denude in his Lordſhip's 
favour when required. 370, That he paid 
no value for the conveyance granted to him. 
4to, That he received no revenue or profit of 
any kind, in conſequence of that convey= 
ance. 5to, That it had been made out at 
the expence of Earl Panmure, the granter; 
that the claimant neither had beſtowed, nor 
intended to beſtow any expence, in order to 
render it effectual; that the titles never had 


Q3 been 
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been ſo much as delivered to him; and that 
he took no concern in the complaint then 
depending againſt him. And, to, That he 
underſtood himſelf to be bound in conſcience, 
and as an honeſt man, to denude in Lord 
Panmure's favour, at any time his Lordſhip 
ſhould aſk it of him. | 
| Mr Wallace objected, That, having taken 
the oath which the law had appointed as the 
teſt of a nominal and fictitious qualification, 
no other oath could now be put to him, or 
other mode of inveſtigation followed, nor 
could he be afterwards bound to anſwer i in- 
terrogatories, in conſequence of which he 
might be indicted for perjury ; and that the 
court of ſeſſion, being only a court of review 
in queſtions of enrolment, they could not 
take under their conſideration evidence 
which had not been laid before the free- 
holders, and far leſs adminiſter any oath 
which the freeholders could not adminiſter. 
To this it was anſwered, That although, by 
the oath preſcribed in the act of George II. 
a new and ſummary method of diſcovering 


fictitious qualifications, without the neceſſity 


of 
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of reſorting to tedious and expenſive pro- 
ceedings at law, was introduced, yet the ſta- 
tute did not mean to enact, that it ſhould be 
the only mode of inveſtigation, or to take a- 
way the rules of proceeding by ſpecial in- 
terrogatories; that it could not be conſidered 
as an oath of reference to a party, but was 
an oath merely of opinion, and, therefore, 
no anſwer that might be made to the inter- 
rogatories could ever infer the crime or pe- 


nalties of perjury; that, although it might, 


be doubted how far the freeholders, whoſe 
powers were derived from particular and ex- 
preſs ſtatutes, could put ſuch ſpecial interro- 
gatories; yet, as it was clearly the intention 
of the legiſlature to put an end to all nomi- 
nal and fictitious qualifications, ſo, when- 
ever the powers given to inferior courts were 
defective, it was neceſſary to have recourſe 
to the court of ſeſſion, whoſe juriſdiction was 
ample and extenſive; and that the queſtions 
propoſed to be put tended to fix certain po- 
ſitions in law, of which that court were the 
only judges. | 


Q4 The 
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The court found it competent to put the - 


oath; and Mr Wallace having declined to 
anſwer, they held him as confeſſed upon the 
points referred to him; and found that the 
eſtate upon which he had been enrolled was 
not a real eſtate in his perſon, for his own 
uſe and benefit, but that his rights thereto 
were nominal and fictitious, created in or- 
der to entitle him to vote at the enſuing e- 
lection; and, therefore, ordered his name to 
be ſtruck out of the roll “. 

Mr Roſs of Inverchaſly was enrolled as a 
freeholder of the county of Cromarty, at the 
Michaelmas meeting 1766, upon a wadſet 
of a ſuperiority that entitled him only to a 
feu- duty of L. 5: 10: O Scots, and was re- 
deemable at Whitſunday 1769, upon pay- 
ment of L. 180 Scots. | 

A complaint was preferred againſt this en- 
rolment; and, after certain objections had 
been over-ruled, it was -pleaded, that Mr 

| Roſs's title was altogether nominal and fic- 
titious 


- * gth March 1768, George Skene, and others, contre 
David Wallace, 
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titious in the conſtruction of law; and, in e- 
vidence of this objection, the following facts 
were offered to be proved by his oath. 10, 
That he was ſolicited by Mr Pultney (one 


of the candidates) to accept of the wadſet, 


in order to create to him a freehold-qualih- 
cation, and that, as the ſole purpoſe of his ac- 
cepting 1t was, to enable him to vote for that 
gentleman at the enſuing election, ſo he un- 
derſtood that it was only given with that 
view. 2do, That he had no previous treaty 
with M*Leod of Cadboll, (the granter of the 
wadſet), either with reſpect to the particular 


lands to be wadſetted to him, or with regard 


to the wadſet-ſum or the term of redemp- 
tion. 3tio, That he neither paid nor gave 
ſecurity for the wadſet-ſum ;-or, if any ſecu- 
rity had been granted, it was previouſly con- 
certed, or at leaſt he was made to under- 
ſtand, that no demand was to be made upon 
him, either for principal or intereſt, and that, 
upon his renouncing the wadſet, ſuch ſecu- 
rity would be delivered up. 4, That the 
expence of making out the conveyance, and 
expeding and recording his infeftment, was 


defrayed 
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defrayed by Mr Pultney, or others by his 
orders, and that theſe rights never were de- 
livered to Mr Roſs. And, /a/il/y, That the 
expence of defending againſt the complaint 
was likewiſe defrayed by Mr Pultney, by 


whoſe agent and doers the whole was mana- 


ged, and that Mr Roſs neither had paid, nor 
conſidered himſelf as liable in payment of 
any part of that expence. 

It was alſo further objected, that Mr Roſs's 
title could not be conſidered as a wadſet: 
That a wadſet was defined to be © a right, by 
© which lands or other heritable ſubjects 
were impignorated by the proprietor to his 
* creditor, in ſecurity of his debt ;* that this 
deſcription would not apply, where no mo- 
ney was advanced at the time of receiving 
the right, as, in that caſe, there could be no 
impignoration; and, therefore, laying the 
objection of nominal and fictitious out of the 
queſtion, there was here a ſeparate objection, 
that Mr Roſs was not a proper wadſetter in 
terms of the act 1681. | 

Mr Roſs was appointed to depoſe upon 

the facts referred to his oath, but declined 
10 


——— 


* 
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to do ſo; upon which the court pronounced 
an interlocutor ſimilar to that in the caſe of 
Wallace above mentioned. 

I have choſen to give theſe two inſtances 
out of many ſimilar ones, becauſe both judge- 
ments were appealed from, and reverſed in 
the houſe of lords *; and the reader may 
have an opportunity of looking into the 
printed caſes. It is not to be ſuppoſed, that 
the court of ſeſſion will again follow the ſame 
mode of procedure ; and, therefore, until 
ſome new regulation be introduced by the 
legiſlature, there can be no check againſt no- 
minal and fictitious qualifications, created or 
reſerved to ſerve a particular purpoſe, other 
than the oath preſcribed by the ſtatute of 
the 7th of George II. which muſt be put up- 

| | on 


* gth May 1770. Another reverſal took place the 
ſame day, in the caſe of John Johnſton, Eſq; who, after 
anſwering ſpecial interrogatories put to him by the court 
of ſeſſion, was ordered to be ſtruck off the roll, the court 
having found it proved, that his eflate was not a real e- 
tate in his perſon, for his own uſe and benefit, but that 
his rights and titles thereto were nominal and fictitious, 
created in order to enable Sy to vote at the e 
election. 
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on the requeſt of any freeholder preſent, ei- 
ther at a Michaelmas meeting, or a meeting 
for election. 


N ia 0-8 


Of certain Circumſtances independent of the 
Title, which diſable Perſons from being 
admitted upon the Roll of Freeholders, or 
from vcting in the Election of umi on- 


ers from Shires. 


AVING ſtated the qualifications re- 
quired by law to entitle a perſon to 
be admitted to the freeholders roll, ſo far 
as reſpects the title upon which the claim 
for enrolment is entered; I ſhall next conſi- 
der, whether there are any other requiſites, 
and what circumſtances will diſable thoſe 
who are infeft and in poſſeſſion of lands of 
forty ſhillings of old extent, or L. 400 of 
valued rent, holding of the king or prince, 
from being put upon the roll, or from the pri- 
vilege of voting, although already admitted 
to it. 


In 


do 
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In the farſt place, it is neceſſary, that thoſe 
who claim to be admitted to the roll be of 
full age. Minority is mentioned in the act 
1681, as a ſufficient objection to a perſon's 
voting in an election; and, by the ſtatute 
1707, c. 8. it is further provided, that none 
ſhall be capable to elect, or be elected, but 
ſuch as are 21 years of age complete. Nei- 
ther of theſe ſtatutes do, however, expreſsly 
prohibit a minor from being enrolled. 
Hence, at the Michaelmas meeting of free- 
holders of the county of Cromarty held in 
1765, Mr Gordon of Newhall, who wanted 
a few months of 21 years, was enrolled un- 
der a proviſo, that he ſhould not be entitled 
to vote in any queſtion, until he ſhould be 
of perfect age. But, upon a complaint to 
the court of ſeſſion, he was ordered to be 
ſtruck off the roll, although he had in the 


mean time become of age, before the com- 


plaint was determined *. 
I formerly obſerved, that a perſon who 
Was 


by December 1 765, M<Leod of Cadboll contra Gor- 
don of Newhall. | | 
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was under tutory or guardianſhip as fatuous, 
could not be entitled to vote in the election 
of a peer; and, for the ſame reaſon, it may 
be concluded, that perſons in that unhappy 
ſituation cannot be enrolled as frecholders. 
I ſee no reaſon, however, why one who is 
under an interdiction, either legal or volun- 
tary, ſhould be excluded from that privi- 
lege; and though, by a ſpecial ſtatute, thoſe 
who have obtained protections from the di- 
ligence of creditors are excluded, during 
the currency of ſuch protections, from vo- 
ting in the election of a member of parlia- 
ment, there is no ſuch enactment againſt per- 
ſons who are interdicted. 

Papiſts are alſo expreſsly excluded from 
the right of voting, and therefore ought not 


to be admitted to the roll; and, if any per- 


ſon who ſtands upon it, and is ſuſpected of 
Popery, ſhall refuſe to take the formula pre- 
ſcribed by the act of King William, and a- 
bove inſerted, he thereby becomes incapable 


to elect, or be elected *. 
The 


* 1707, c. 8. I doubt, however, if the freeholders can 
turn a perſon off the roll, upon his refuſing to take the 


formula. 


n 
16 
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The eldeſt ſons of peers, though infeft in 
lands holding of the crown of the extent and 
valuation required by law, are likewiſe in- 
capable of electing, or being elected. For 


this we have no ſtatutory enactment of the 


legiſlature, but it is perfectly conſiſtent with 
the conſtitution of the old Scotch parliament. 
Being heirs to their fathers honours and dig- 


nities, they were not looked upon as com- 


moners; and, in antient times, they were 
even allowed to ſit and vote as proxies for 
abſent peers ; and as the act 1707, cap. 8. 
declared, that none ſhould be capable to e- 
lect, or be elected as repreſentatives, either 
of ſhires or boroughs in Scotland, but thoſe 


who 


ſormula. No ſuch power is given them by the ſtatute; 
and it may be thought ſufficient, that this teſt of his reli- 
gious profeſſion can be put to him every time he attends, 
and claims to vote. He who refuſes to take the oath of 
abjuration, is diſabled from voting at that meeting where 
it is tendered to him, but he cannot on that account be 
truck off the roll. A different rule, indeed, takes place, 
when one refuſes to take the truſt-oath, preſcribed by the 
act of the 7th of George II. and with reaſon too; becauſe 
ſuch refuſal clearly implies an acknowledgement of a de- 
fect in his title. 
* Spottiſwood's Law of Elections, p. 26. 
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who were entitled to that privilege by the 
laws and conſtitution of Scotland, they were 
thereby effectually debarred from having 
any voice in the election of the forty-five 
commoners to be returned from that part of 
the united kingdom to the Britiſh parlia- 
ment ; and a declaration to that purpoſe was 
accordingly made, by a reſolution of the 
houſe of commons in the parliament of 
Great Britain held in the year 1708 *. They 

| may 


* Two reſolutions of the Scotch parliament, upon this 
head, are extant in the records. The firſt is as follows: 
Edinburgh, the 23d of April 168 5. In reſpect the Viſ- 
count of Tarbat's eldeſt ſon was elected one of the com- 
miſſioners for the ſhire of Roſs, by reaſon that his father is 
nobilitate, cannot now repreſent that ſnire as one of their 
commiſſioners, warrant was given to the freeholders of 
that ſhire to meet and elect another perſon in his place. 
The other reſpected a borough; and is thus expreſſed: 
Edinburgh, 18th March 1689. The meeting of the e- 
« ſtates having heard the report of the committee for elec- 
© tions, bearing, That, in the controverted election for the 
* borough of Linlithgow, in favour of the Lord Living- 
* ſtone and William Higgins, it is the opinion of the com- 
* mittee, that William Higgins's commiſſion ought to be 
preferred, firſt, in regard of the Lord Livingſtone's 
* incapacity to repreſent a borough, being the eldeſt ſon of 
a peer; ſecondly, in reſpe&t William Higgins was more 

| | legally 
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may, however, be elected from any county 
or borough in England, no ſuch prohibition 
R | having 


r legally and formally elected, by the plurality of votes of | 
© the burgeſſes; they have approven, and approves the 


« ſaid report in both heads thereof, and interpones their 


© authority thereto.” At the general election for the par- 
liament held in 1708, peers eldeſt ſons were returned from 
ſeveral ſhires and boroughs in Scotland. Againſt theſe 
returns petitions were preferred to the houſe of commons; 
and, in a petition from a number of the freeholders of 
the county of Aberdeen; for which Lord Haddo, the eld- 
eſt ſon of the Earl of Aberdeen, had been elected, it was 
ſtrongly urged, that the allowing a precedent of that kind 
would not only render the freeholders ſubſervient to the 
nobility, but would likewiſe ſenſibly affect the very being 
and conſtitution of a Britith houſe of commons, by bring- 
ing the repreſentation for Scotland into the hands of a 


numerous and powerful peerage. Theſe petitions. being 


taken under the conſideration of the houſe of commons, 
and a motion being made, and the queltion being put, 
© That the eldeſt ſens of the peers of Scotland were ca- 
© pable, by the laws of Scotland at the tiine of the union, 


to elect, or be elected, as commiſſioners for ſhires or bo— 


© roughs to the parliament of Scotland; and, therefore, 


aby the treaty of union, are capable to ele, or be e- 


© Iced, to repreſent any ſhire or borough in Scotland, 
© to lit in the houſe of commons of Great Britain; it 
Paſſed in the negative. Sec Journals of the Hout: of Com- 
mons, * Veneris 30 die Decembris, anno 7 Annae Reginae, 


1708.“ And, for a more particular account of the de- 


bate, ſee Scott's Hiſtory of Scotland, page 746. 
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having ever taken place in that part of the 
united kingdom. Iriſh peers. may likewiſe 
be members of the houſe of commons, 
in the Britiſh parliament, and may re- 
preſent any county or borough in Great 
Britain, if poſſeſſed of the neceſſary qualifi- 
cations; for, though dignified with the high- 
eſt titles in Ireland, and entitled to fit in the 
houſe of lords of that kingdom, they are here 
only conſidered as commoners. 

The act of the 19th of George II. cap. 38. 
which, as has already been obſerved, de- 
bars thoſe peers from the privilege of voting, 
who, within a year preceeding an election, 
have been twice preſent at divine ſervice in an 
epiſcopal meeting, the paſtor whereof has not 
taken the oaths to government, and does not 
pray for the king by name, and for the 
royal family, according to the liturgy of the 
church of England, does in like manner apply 
to the electors of commiſſioners from fhires. 
It is competent to any candidate, or member 
of the meeting for election, to make an ob- 
jection on that head, and to prove it, either 
by one witneſs, or by the oath of the perſon 

objected 
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vobjected to; and, if he refuſe to depoſe, 
when the oath is tendered to him by the 
preſes or clerk of the meeting, he is there- 
by effectually diſabled, either from voting 
or being elected. 

By the act of the 2d of George II. cap. 
24. it is declared, That no perſon convicted 
of wilful and corrupt perjury ſhall be ca- 
pable of voting in the election of a member 
to ſerve in parliament. | 

The ſame act likewiſe provides, that e- 
very perſon who aſks, receives, or takes any 
money or reward, by way of gift, loan, or 
otherwiſe, or agrees or contracts for any mo- 
ney, gift, office, employment, or other re- 
ward whatſoever, to give his vote, or to re- 
fuſe or forbear to give his vote, in any e- 
lection of a member to ſerve in parliament, 
or who, by himſelf, or any perſon employed 
by him, doth, or ſhall, by any gift or re- 
ward, or by any promiſe, agreement, or ſe- 
curity for any gift or reward, corrupt, or 
procure any perſon to give his vote, or for- 
bear to give his vote, in ſuch elections, thall, 
for every ſuch offence, forfeit the ſum of 


K 2 L. 500 
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L. 500 of lawful money of Great Britain, to 
be recovered, together with full coſts of ſuit, 
by ſummary action or complaint before the 
court of ſeſſion, or by proſecution before 
the court of juſticiary; and, from and after 
judgement obtained againſt him in ſuch ſum- 
mary action or proſecution, or his being o- 
therwiſe lawfully convicted thereof, ſhall for 
ever be diſabled to vote in the election of 
any member to ſerve in parliament, and 
{hall alſo be diſabled to hold, exerciſe, or en- 
Joy any ofhce or franchiſe, to which he then 
ſhall, or at any time afterwards may, be en- 
titled, as a member of any city, borough, 
towyn- corporate, or cinque-port, as if he were 
naturally dead.. 


This 


* To check ſuch practices, and to promote the diſco- 
very thereof, this ſtatute further enacts, That, if any per- 
< ſon offending againſt this act ſhall, within the ſpace of 
twelve months after ſuch election as aforeſaid, diſcover 
© any other perſon or perſons offending againſt this act, 
© ſo that ſuch perſon or perſons, ſo diſcovered, be there- 
upon convicted, ſuch perſon ſo diſcovering, and not ha- 
ving been before that time convicted of any offence a- 
gainſt this act, ſhall be indemnified and diſcharged from 

| cal 
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This ſtatute allows the proſecution for the 
penalty to be brought either betore the court 
of ſeſſion or before the court of juſticiary. 
The forms of procedure commonly obſerved 
in theſe courts differ moſt materially in this 
reſpect: In the former, the intervention of 
Juries 18 unknown ; whereas, in the latter, 
no perſon can be condemned until a jury 
has found him guilty of the charge brought 
againſt him, or, at leaſt, has found the facts 
contained in ſuch charge proved. It is like- 
wile an eſtabliſned practice in the court of 
juſticiary, that, along with the indictment, 
the perſon accuſed of a crime receives a liſt 
of the witneſſes by whom the proſecutor 
propoſes to prove the facts ſet forth in that 
indictment, and a lift of any writings that 
are to be produced in evidence againſt him. 
But no ſuch. practice prevails in the court of 
ſeſſion, except in trials of forgery, where 
that court exerciſes a proper criminal juriſ- 

R 3 diction, 


* all penalties and diſabilities, which he {hall then have 
incurred, by any offence againſt this act. By the laſt 
clauſe of the ſtatute, any proſecution mult be com- 
menced within two years. 
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diction, and may inflict any puniſhment, but 
death. In complaints for recovering the ordi- 
nary penalties inflicted by the ſeveral ſtatutes 
relative to matters of election, which are at- 
tended only with pecuniary conſequences, 
there is ſurely no reaſon for the court of ſeſ- 
ſion's departing from their common proce- 
dure; but it may, perhaps, be thought, that, 
in proſecutions founded upon this ſtatute, 
Which impoſes not only a heavy pecuniary 
fine, but alſo diſqualifications and disfran- 
chiſements, a greater degree of nicety ſhould 
be obſerved. It was aecordingly objected to 
a complaint brought before the court of ſeſ- 
ſion, that, along with it, there ſhould have 
been exhibited a liſt of the witneſſes, and of 
the writings propoſed to be produced, as e- 
vidence on the part of the complainer ; and 
in ſupport of this plea it was maintained, 
that, as that form muſt have been obſerved, 
if the proſecution had been brought before 
the court of juſticiary, ſo the ſtatute, by giving 
the proſecutor his choice of reſorting either 
to that court or the court of ſeſſion, could 
not mean to put it in his power to make the 

condition 
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condition of the perſon complained of, ci- 
ther better or worſe, by bringing it before 
the one court rather than the other ; more 
eſpecially, as the action was altogether po- 
pular, and might be inſiſted in by any per- 
{on whatever. But this objection the court 

had no manner of difficulty to repel “. 


Rc S EC- 


* July 1768, Major General Irwin contra John A- 
dam of Maryburgh. The merits of this complaint were 
curious. Three candidates had appeared for the county 
of Kinroſs, viz. General Irwin, Captain Bain, and Mr 
Robert Adam; and the General, in his complaint, alled- 
ged, that an agreement had been made between Captain 
Bain, and Meſſ. John and Robert Adam, whereby they 
were to grant bond to Captain Bain for a certain ſum of 
money, and Captain Bain, on the other hand, was to 
grant an obligation, binding and obliging himſelf to give 
his own vote and intereſt, and to procure the votes of all 
his friends, for one or other of the Meſſi, Adam to be 
member for the county at the enſuing general clection; 
and that, although Captain Bain was not preſent at the 
election himſelf, his friends did accordingly concur, in vo- 
ting for Mr Robert Adam, in purſuance of the agree- 
ment. To this it was anſwered, that, ſuppoſing the fats 
to be true, they were not ſufficient to found a complaint 
upon the ſtatute; for that, as the bribe was ſaid to have 
been given to Captain Bain, in order to procure his vote, 
the ſtipulation did not take effect, as he did not attend the 

election; 


© EZ TT FO N17 


Of the Alterations in the Circumſtances of q 
Freeholder, ſufficient ta authoriſe the turn 
ng him off the Roll. 


T has been already mentioned, that, when 

no complaint is entered againſt an en- 
rolment within four calendar months, the 
perſon ſo enrolled muſt continue upon the 
roll, until an alteration of his circumſtances 
happen, which ſhall be allowed by the free- 
holders, at a ſubſequent Michaelmas meet- 


Ing, 


election; that although the other freeholders voted 
for Mr Adam, it was not ſo much as alledged, that they 
were parties to the corrupt agreement charged in the 
complaint; and that, even admitting the votes of ſome of 
them to have been procured by che influence of Captain 
Bain, that could never be conſidered as corruption on their 
part, there being nothing in law to hinder a perſon from 
giving an honeſt and a fair vote at an election, though 
he may be prevailed on to vote by the ſolicitation or in- 
terpoſition of a friend who was to receive a good deed or 
reward for uſing his intereſt with him. The court gave 
ao judgement upon this defence, but allowed a proof be- 
fore anſwer; and the complaint was ſoon after dropt. 
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ing, or meeting for election, as a ſufficient 
cauſe for ſtriking him out. It will therefore 
be proper to conſider, what alteration of cir- 
cumitances ought to be held as a ſufficient 
cauſe for the freeholders exerciſing ſuch 
power. 
By an alteration of circumſtances, the law 
underſtands an alteration of that right or ti- 
tle in reſpect of which a freeholder has been 
enrolled. 

Suppoſing, therefore, that a perſon has 
been enrolled upon an eſtate, which he held 
both in property and ſuperiority, but that, 
after his enrolment, he parts with the pro- 
perty or dominium utile, by granting a feu- 
charter to another; this is no doubt an alte- 
ration of circumſtances ; but it is not an al- 
teration of the title upon which he was en- 
rolled, a bare ſuperiority being ſufficient for 
that purpoſe, and his right to ſuch ſuperiori- 
ty ſtill remaining upon its original footing. 

Suppoling, again, that a perſon, in the 
view of making an alteration of his family- 
ſettlements, ſhall reſign his whole eſtate (in 
reſpect of which he had been formerly en- 

| rolled) 
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rolled) in the hands of the crown, for the 
purpoſe of obtaining a new charter, can he 
continue upon the roll? or, muſt he be ſtruck 
off, and become incapable of being re-ad- 
mitted, till a year after the regiſtration of 
the infeftment he takes upon this new char- 
ter? There is no doubt, in that caſe, an al- 
teration of his title; but ſtill his claim to the 
privilege of a freeholder is as juſtly founded 
as ever. He is infeft, and in poſſeſſion of 
the very ſame lands upon which he was o- 
riginally enrolled; and it certainly was not 
in the view of the legiſlature to put im- 
proper hardſhips upon freeholders, but only 
to order thoſe to be ſtruck off, who had no 
longer a juſt title to continue in that charac- 
ter. An objection, founded upon an altera- 
tion of circumſtances of that kind, ought 
therefore to meet with no regard. Such 
freeholders muſt, however, take care to be 
infeft as ſoon as poſſible; for, if an objec- 
tion be regularly lodged againſt them, and 
they neglect to complete their new titles by 
infeftment before the Michaelmas meeting, 
they may with juſtice be ſtruck off, as want- 


mg 
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ing one of the fundamental qualifications of 
a right to be upon the roll. 

It appears to be a queſtion of more diffi- 
culty, Whether one, who has been enrolled 
in reſpect of the whole eſtate he enjoys with- 
in a county, can continue upon the roll, af- 
ter alienating part of that eſtate to another, 
either by a real ſale, or with a view to grant 
to his diſponee a freehold- qualification? It 
will, however, be held ſufficient to protect 
him from being ſtruck off, if he can ſhow 
that he ſtill retains to himſelf a ſufficient 
freehold-qualification, that is, fuch as would 
have entitled him to be enrolled upon a new 
claim, 

A remarkable inſtance occurred in the 
county of Cromarty in 1765. M'*Leod of 
Cadboll ſtood enrolled as a freeholder upon 
his whole eſtate holding of the crown 1n that 
county, which was valued in the ceſs-books 
at L. 1301: 10: o. In the view of crea- 
ting freehold-qualifications to ſome of his 
friends, he obtained a diviſion of his cumulo 
valuation amongſt the different farms or 
parcels of which his eſtate was compoſed ; 

| after 
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after which, he granted a feu of the whole, 
in order to ſeparate the ſuperiority from the 
property. This being done, he obtained a 
new charter, and granted wadſets of the ſu- 
periority of particular parts of his eſtate to 
ſome, and conveyances of other parts of it 
to others of his friends in liferent, and to 
himſelf in fee, the lands of which he thus 
retained the fee appearing, from the divi- 
ſion of his cumulo valuation, to amount to 
L. 532: 6 : 4 An objection being lodged 
in due time, Mr MLeod was ſtruck off the 
roll at the Michaelmas meeting 1765. But, 
upon a complaint, the court of ſeſſion found, 
that he had reſerved the fee of lands ſuffici- 
ent to entitle him to remain upon it, and 
granted warrant for his being replaced, as 
flar of the lands contained in his titles *. 

| 8 E C- 


* 175th January 1766, McLeod of Cadboll contra Sir 
John Gordon; affirmed in the houſe of lords March 
1766. In this caſe, it did not appear that Mr M*Leod 
had produced evidence to the meeting of the freeholders, 
that he had retained a freehold-qualification ; but as he 
inſtructed that fact under the complaint before the court 
of ſeſſion, it was held ſufficient to entitle him to be re- 
placed on the roll, 


3 ECTION V. 


Of the Perſons entitled to be elected Commiſ- 
ſioners to Parliament from Shires or 
Stewartries in Scotland. 


AvING already ſhown who have a right 

to vote in the election of com miſſion- 

ers from ſhires, it now falls to be conſidered 
what perſons are entitled to be elected. 

It is a general rule, that none can be e- 
lected, who cannot elect. But this notwith- 
ſtanding, a county may happen, for a time, 
to be repreſented by a perſon who is not 
himſelf entitled to vote in an election for 
ſuch county. This may appear, at firſt 
ſight, a ſingular notion; a moment's atten- 
tion will, however, ſhow that it is well 
founded. Let us ſuppoſe that a perſon is e- 
lected to repreſent a county who has no o- 
ther intereſt in it but a proper wadſet, and 
that, during the continuance of the par- 
8 liament, 
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liament, a declarator of redemption is ob- 
tained againſt him, or that he grants a 
voluntary renunciation of the wadſet. Let 


us, in like manner, ſuppoſe, that a per- 


ſon who ſtands upon the roll as a pro- 
prietor of lands is elected, and that, during 
the courſe of that parliament, he ſells theſe 
lands, or that they are evicted from him, 
and found to belong to another. In either 
of theſe caſes, there ariſes an alteration of 
circumſtances ſufficient to authoriſe the free- 
holders to ſtrike him off the roll, or to found 
a complaint, at the ſuit of an objector, if the 
freeholders refuſe to do fo. He will ſtill, 
however, continue to repreſent the county 
till the concluſion of the parliament. Nor 
is it in the power, either of the freeholders, 
or of any ſuperior court, to turn him out. 
Many ſimilar caſes might be figured; but the 
above are ſufficient to ſhew, that, though no 
perſon can be duly elected who is not enrol- 
led as having a proper qualification within 
a county; yet ſuch county may, for a time, 
be repreſented by one who is ſtruck off the 

roll, 
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roll, and is poſſeſſed of no qualification 
whatever. | 

But, although none can be elected but 
thoſe who can elect, many can ele, who 
cannot be elected. 

By the ſtatute, 6to Annae, cap. 7. 15 
it was enacted, that every perſon diſabled 
to be elected, or to ſit or vote in the houſe 
of commons of any parliament of England, 
ſhould be diſabled to be elected, or to fit or 
vote in the houſe of commons of any par- 
lament of Great Britain. It becomes, there- 
fore, neceſſary to conſider who were diſabled 
by the laws in force in England at that 
time, as well as the new regulations that 
have been made in this reſpect by lubſc 
quent Britiſh ſtatutes. 

Aliens never could be elected members of 
parliament, not being the King's liege-ſub- 
jects; and, by the ſtatute 12th and 13th 
of William III. cap. 2. it was expreſsly 
enacted, that, after the limitation of the 
crown to the Princeſs Sophia and her heirs 
ſhould take place, no perſon born out of the 

| Kingdoms of England, Scotland, or Ire- 


land, 
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land, or the dominions thereto belonging, 
(although naturalized and made a denizen, 
except ſuch as are born of Engliſh parents, 
ſhould be capable to be a member of either 
houſe of parliament x. . | 
None of the twelve judges of England 
can be choſen, becauſe they fit as aſſiſtants, 
to give their advice when called for in the 
houſe of lords f; and, by a Britiſh ſtatute J, 
no judge of the court of ſeſſion or juſticiary, 
or baron of the court of exchequer, in Scot- 


The clergy, though entitled to vote when 
' poſſeſſed of freeholds, are likewiſe incapable 
of being elected d. The reaſon uſually gi- 
ven for this in England is, that they tit in 


the convocation; and I have already had oc- 
caſion 


This enactment ſeems to have been made in order to 
prevent the influence of foreigners when a foreign family 
ſhould come to ſucceed to the crown. 

+ Coke, 4th Inſt. p. 47. 

+ 7th George II. cap. 16. 4. 

| Since that act paſſed, we had an inſtance of a 3 of 


the court of ſeſſion reſigning his gown in order to get a 
ſeat in parliament. 


$ Coke, 4th Inſt. p. 48. 
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caſion to take notice of an act of the Scotch 
parliament, in the time of James VI. *, by 
which it was enacted, that no miniſter of the 
goſpel ſhould accept, uſe, or adminiſter any 
place of judicature, in whatever cauſe, civil 
or criminal, 

Sheriffs of counties, and mayors and bai- 
liffs of boroughs in England, cannot be elect- 
ed in their reſpective juriſdictions, as being 
themſelves returning officers T. And, by 
the act of the 21ſt of George II. c. 19. no 
ſheriff-depute can be elected for any county 


or borough in Scotland. Indeed, by the form 


of the writ uſed before that ſtatute, no 
ſheriff could be elected in Scotland; and 
Fountainhall mentions a controverted elec- 
tion in the Scotch parliament in 1686, where 
it was objected, that the ſheriff-depute had 
no right to vote; vol. I. p. 413. Provoſts 
or bailies of boroughs may be elected ; for, 
in Scotland, they are not returning-ofh- 
cers. 


"JW By 


S 1584. C. 133. 
+ Hale of parliament 114. 


274 Of Commiſſioners from Shires, 


By different ſtatutes, none of the perſons 
concerned in the management of any duties 
or taxes, impoſed fince the year 1692 (ex- 
cept the commiſſioners of the treaſury) nor 
commiſſioners of prizes, ſick or wounded, 
tranſports, wine-licences, navy and victualling 
offices, ſecretaries or receivers of prizes, com- 
Ptrollers of the army-accompts, agents for re- 
giments, governors of plantations and their 
deputics, officers of Minorca or Gibraltar, 
officers of the exciſe and cuſtoms, clerks or 
deputies in the ſeveral offices of the treaſury, 
exchequer, navy, victualling, admiralty, pay 
of the army or navy, ſecretaries of ſtate, ſalt, 
ſtamps, appeals, wine licences, hackney- 
coaches, hawkers and pedlars, nor any per- 
ſons that hold any new office under the 
crown, erected ſince 1705, are capable of 
being elected “. 9 
It is in like manner enacted, that no per- 
ſon having a penſion from the crown, either 


during 


* cth William and Mary, cap. 7. 8 57. Tith and 12th. 
William III cap. 2. $ 150. et ſeqq. 12th and 13th 
William III. cap. 10. F 89. et ſeqq. G6to Annae, cap. 7. 
$ et ſeqq. 15th George II. cap. 22. 
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during pleaſure, or for any term of years, 
ſhall be capable of being elected; and that 
any perſon having ſuch penſion, who ſhall 
preſume to ſit or vote in the houſe of com- 
mons, ſhall forfeit L. 20 for every day he 
ſhall fo fit or vote, to any perſon who ſhall 
ſue for the ſame in any of his Majeſty's 
courts in Weſtminſter-hall *. All thoſe who, 
after being choſen members of the houſe of 
commons, accept of any office of profit from 
the crown (except officers of the army or 
navy getting new commiſſions) do likewiſe 
vacate their ſeats in parliament, and writs are 
iſſued for new elections, as if they were natu- 
rally dead; but, unleſs the offices accepted 
by them be of that nature as to diſqualify 

them altogether, they may be re- elected f. 
In the writs which were iſſued for the 
Engliſh parliament, holden at Coventry in 
the 6th of Henry IV. a prohibition was in- 
ſerted againſt electing any man of the law. 
This, however, was unconſtitutional; and 
as this parliament did, on that account, get 
| 8 2 1 


* 1ſt George I. cap. 56. Þ 6to Annae, cap. 7, 
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the name of Parliamentum Indoftum, ſo 
Sir Edward Coke obſerves, that there was 
not one good law made in it *. | 
in England, it is likewiſe neceſſary that 
every knight of the ſhire have a clear eſtate, 
of frechold or copy-hold, to the value of 
L. 600 per annum, and every citizen and bur- 
geſs to the value of L. 300, except the 
eldeſt ſons of peers, and of perſons who are 
themſelves qualified to be knights of ſhires, 
and the members for the two univerſities f. 
But the ſtatutes introducing theſe quali- 
fications are declared not to extend to 
Scotland. 

In order to prevent bribery and undue in- 
fluence, it was enacted, by the act of the 
mth William III. cap. 4. that no candidate, 
after the ordering or iſſuing the writ for e- 
lection, ſhould, by himſelf, or by any other 
means for his behoof, give any money, 
meat, drink, entertainment or proviſion, to 
his electors, or promiſe to give any preſent, 
gift, reward, or entertainment, either to par- 


ticular 


* 4th Inſt. 48. 
+ gth Annae, cap. 5. 33d George II. cap. 20. 
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ticular perſons, or to any county, city, town, 
or place, in order to his being elected; and 
that all perſons offending in that reſpect 
ſhould be diſabled and incapacitated to ſit in 
parliament for ſuch county, city, town, Or 
place, in conſequence of ſuch election. This 
ſtatute was wiſely calculated to reſtrain a 
moſt pernicious practice; but every day's 
experience ſhews, that little regard 1s po 
to the putting it in execution, 


„ N 


Of the Mode of Procedure in the Election of 
Commiſhoners to Parliament from the Shires 
an Scotland. 


O W ſoon a parliament is ſummoned, 

1 the Lord Chancellor ſends his war- 
rant to the clerk of the crown, for iſſuing 
writs to the theriff of every county, for the 
election of the member to ſerve for ſuch 

83 county; 
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county *; and, by the act 1681, cap. 21. the 
ſheriffs are empowered to appoint the diet 
8 for 


* In the caſe of a vacancy happening during the fit- 
ting of parliament, the warrant to the clerk of the crown 
15 given by the ſpeaker of the houſe of commons, by or- 
der of the houſe. When the Earl of Shafteſbury was 
chancellor, in the reign of Charles II. he aſſumed the 
power of iſſuing writs, while the parliament was pro- 
rogued, for electing perſons to fill up vacancies in the 
houſe of commons. Of this the commons loudly com- 
plained, when the parliament met ;- upon which the king 
declared, That he had given order to the Lord Chan- 
« cellor to ſend out writs for the better ſupply of their 
_* houſe, having ſeen precedents for it; but, if any ſcruple 
or queſtion did ariſe about it, he left it to the houſe to de- 
* bate as ſoon as they could? The matter was according- 
ly taken under conſideration the very next day; when the 
commons voted theſe writs and returns irregular, and ex- 
pelled the members who had been elected in conſequence 
of them, It was ſuppoſed, at that time, that, if the crown 
could iſſue writs for filling up vacancies in parliament, it 
would be caſy for the miniſters to get ſuch members re- 
turned as they pleaſed; and we are indeed informed, that 
thoſe who had been returned upon that occaſion were all 
of them creatures of the court; Rapin, vol. II. p. 669. 
But, as the ſpeaker could only give a warrant to the 
clerk of the crown during the ſitting of parliament, which 
was no doubt an inconvenience, a remedy was introduced 
by the act of the 1oth of his preſent Majeſty, cap. 41. 
which enacted, that, from and after the end of the then 

| ſeſſion 
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for election. It muſt, however, be at leaſt 
twelve days before the meeting of par 1a= 
ment, and muſt be publiſhed at the head-bo- 


rough of the ſhire upon a market-day, be- 
twixt ten and twelve of the forenoon, and at 


each pariih-church on the Sunday unme- 


84 diately 


ſeſſion of parliament, it ſhould be lawful to the ſpeaker, 
during the receſs of parliament tor more than twenty days, 
whether by prorogation or adjournment, to iſſue warrants 
to the clerk of the crown, to make out new writs for e- 
lecting members of the houſe of commons, in the room 
of ſuch as ſhould happen to die during ſuch receſs. But, 
in order to entitle the ſpeaker to grant ſuch warrant, the 
death of the member mult be certified to him, by a wri- 
ting under the hands of two members of the houſe, and 
he mult inſert in the London Gazette notice of ſuch cer- 
tificate fourteen days before the warrant be iſſued. This 
ſtatute likewiſe declares, that the ſpeaker ſhall have no au- 


thority to iſſue any ſuch warrant, unleſs the return of the 


writ, by virtue of which the deceaſed member was el-&ed, 
has been brought into the office of the clerk of the crown, 
fiſteen days at leaſt before the end of the ſeſſion of parlia- 
ment immediately preceeding the death of ſuch mem- 
ber. N 

A copy of the writ to the ſheriff is to be found in the 
Appendix, No. 7. 
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diately after, three days at leaſt before the 
diet ſo appointed“. 

The freeholders being aſſembled upon 
the day fixed for the election at the 
head-borough of the ſhire, and in the ſhe- 
riff's ordinary court- room, the ſheriff pro- 
duces the writ, and reads it in preſence of 
the meeting, to whom he likewiſe produces 
executions of the publication at the market- 
croſs of the Dee, and the ſeveral 
pariſh-churches. : 

This being done, the act of the 2d of 
Geo. II. c. 24. intituled, An act for the more 
effectually preventing bribery and corrup- 
< tion in the election of members to ſerve in 
© parliament,” muſt be read in preſence of 
the meeting ; after which the ſheriff-clerk 

produces 


* 12mo Annae, ſtat. 1. cap. 6. 4 4. Forms of the in- 
. timation made by the ſheriff, and of the publication there- 
of, are to be found in the Appendix, No. 8. and g. 

7 This is ordered by the following clauſe of che ſtatute: 
And, ſor the more effectual obſervance of this act, be 
© it enacted, that all and every the ſheriffs, mayors, bai- 
cliffs, and other officers, to whom the execution of any 


« writ or precept for electing any member or members to | 


s ſerve 
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produces the book in which the roll of the 
freeholders, and the minutes of their pro- 
ceedings, are inſerted, together with copies of 
the oaths of allegiance and abjuration, and 
of the declaration of aſſurance, and a copy 
of the truſt-oath, preſcribed by the act of 
the 7th of George II. written on a roll of 
parchment, in terms of that ſtatute. 

Theſe preparatory ſteps being finiſhed, the 
ſheriff has no further concern in the meet- 
ing. The commiſſioner laſt elected, if pre- 
ent, takes the chair, and adminiſters the oath 


of allegiance, and the aſſurance to the free- 


holders; and likewiſe the oath of abjuration, 


in 


ſerve in parliament, ſhall belong or appertain, ſhall, and 
dare hereby required, at the time of iuch election, imme- 
' diately after the reading of ſuch writ or precept, read, 
or cauſe to be read, openly before the electors there aſ- 


ſembled, this preſent act, and every clauſe therein con- 


'tained; and the ſame ſhall alſo openly be read once in 


*the year at the general quarter- ſeſſions of the peace, 
to be holden next after Eaſter, for any county or city, 
and at every election of the chief magiſtrate in any 
borough, town- corporate, or cinque- port; and at the 
annual election of magiſtrates and town-counſellors tor 
every borough within that part of Great Britain called 
Scotland. 
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in caſe it be required to be put; after which, 
he proceeds to call the roll, and aſk the 
votes for the choice of a preſes and clerk to 
the meeting, having himſelf the caſting or 
deciſive vote, in caſe of an equality. If the 
commiſſioner laſt elected be abſent, the oaths 
are adminiſtered, and the roll called by the 
ſheriff-clerk; and, in that caſe, the caſting 
vote belongs, as at the Michaelmas meetings, 
to the freeholder preſent who laſt repreſent- 
ed the ſhire in any former parliament; if 
none ſuch be preſent, to the freeholder who 
laſt preſided at any meeting for election; 
and, in his abſence, to the freeholder that laſt 
preſided at any Michaelmas meeting; and, 
failing the attendance of all thoſe, to the 
freeholder preſent who ſtands firſt upon the 

roll *, | | 
To prevent abuſes in the choice of pre- 
ſes and clerk, the law has declared, that, if 
the commiſſioner laſt elected, or, in his ab- 
ſence, the ſheriff-clerk, receive the vote of 
any perſon who does not ſtand upon the roll, 
he 


* 16to George II. cap. 11.5 13. 
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he ſhall, for every ſuch offence, forfeit the 
ſum of L. 300 Sterling to every candidate 
for the office of preſes or clerk, reſpectively, 
for whom ſuch perſon ſhall not have given 
his vote, to be recovered by them or their 
executors, by ſummary complaint before the 
court of ſeſſion, upon thirty days notice; or, 
if he ſhall not call for, or refuſe the vote of 
any perſon whoſe name is upon the roll, he 
ſhall forfeit the like ſum to ſuch perſon, to 
be recovered by him or his executors in the 
ſame ſummary manner *. 

This is no doubt a moſt ſalutary regula- 
tion. It, however, requires to be a little bet- 
ter explained, as many caſes can be figured, 
where a judaical adherence to the letter of 
the ſtature might appear inconſiſtent with 
that idea of juſtice which the legiſlature mult 
be ſuppoſed to have had in view. 


Let it be ſuppoſed, that two perſons ſtand 


upon the roll in virtue of the ſame lands, 
the one as liferenter, the other as fiar. Muſt 
the commiſſioner laſt elected, or the ſheriff- 
clerk, 


F 16to Georgii II. cap. 11.4 13. 
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clerk, call both, and receive the votes of ne 
both in the election of preſes and clerk? elc 
If the ſtatute is, in every caſe, to be judaical- ro 
ly interpreted, he will incur the penalty, if th 
he omit either the one or the other. But I to 
apprehend, that, as by other ſtatutes, the di 
fiar can only vote in the abſence of the life- of 
renter, no court would fubje& him for omit- fu 
ting to call, or for refuſing to receive the re 
vote of the fiar, if the liferenter were preſent, cl 
and claimed his vote. ſu 
By the act of the 2d of George II. cap. 24. th 
thoſe who have been convicted of bribery 
and corruption, are for ever diſabled from er 
voting in an election of a member to ſerve fr 
in parliament. Suppoſing that a perſon, fo bi 
convicted, ſtands upon' the roll, Muſt his h 
name be called, and his vote received in the tl 


choice of preſes and clerk? I apprehend, that \ 0 
it is not neceſſary for the commiſſioner laſt 


elected, or the ſheriff-clerk, to do ſo; and n 
that their omitting to call him, or refuſing i 
to receive his vote, will not, upon a fair and fl 
juſt conſtruction of the ſtatute, ſubject them EF: 
to the penalty. © 


It 
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It muſt, however, be admitted, that, in ge- 
neral, the powers of the commiſſioner laſt 
elected, or the ſheriff-clerk, in calling the 
roll, are merely miniſterial ; and, though 
they may ſo far exerciſe their judgement, as 
to leave out one whom the law has clearly 
diſqualified, they cannot aſſume the power 
of judging, whether a perſon ſtands wrong- 
fully upon the roll, and, upon that pretence, 
refuſe his vote in the choice of preſes and 
clerk, however clearly it may appear, that 
ſuch perſon will fall to be ſtruck off, after 
the meeting 1s properly conſtituted. 

Let it be ſuppoſed, that a perſon has been 
enrolled, although not a year infeft. The 
freeholders did wrong in admitting him; 
but that wrong the perſon who calls the roll 
has no power to remedy. His name muſt 
therefore be called, and his vote received, 
otherwiſe the penalty will be incurred. 

Again, let it be ſuppoſed, that, by a judge- 
ment of the court of ſeſſion, a perſon ſtand- 
ing upon the roll had been ordered to be 
ſtruck off; but that the ſheriff-clerk, in 
contempt of ſuch order, had neglected, or 
refuſed 
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refuſed to do ſo; Will the commiſſioner laſt 
elected be at liberty to refuſe ſuch perſon's 
vote, in the choice of preſes or clerk, or 


muſt he call him under the ſanction of the 


penalty? If exerciſe of judgement, in a 


caſe of this kind, be denied to the commiſ- 


ſtoner laſt elected, the election of the preſes, 
and, of courſe, the election of the member 
to ſerve in parliament, may be carried by the 
voice of one, who, by a .judgement of the 
proper court, has been found to have no right 
to a freehold-qualificaton * ; but this is a 
wrong, which I apprehend the commiſſioner 
laſt elected has no power to remedy, with- 
out ſubjecting himſelf to the penalty. He 
muſt call every perſon who ſtands upon the 
roll produced by the ſheriff-clerk, and is 
not legally diſqualified ; and if, by that 
means, a candidate is choſen, who otherwiſe 

would 


It may be thought, that abuſes of this kind will be 
prevented by the {heriff-clerk's being ſubjected to the pe- 
nalty of L. 100 in the event of his not obeying the order 
of the court of ſeſſion; but penalties are often little re- 
garded, in a conteſted election, and may be made eaſy to 
the ſheriff-clerk, by the candidate whoſe intereſt he means 
to ſuppoct by his treſpaſs, 
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would have loſt the election, the only reme- 
dy lies in a petition to the houſe of com- 
mons. But, what will be the caſe, if, by 
reaſon of the abſence of the commiſſioner 
laſt elected, the calling the roll ſhall fall to 
the province of the ſheriff-clerk who has 
neglected to obey the order of the court of 
ſeſſion, and he ſhall take it upon him to call 
the name of the perſon whom he ought to 
have ſtruck off? It certainly ought to be no 
excuſe to him, that he has obeyed the ſtatute, 
by calling none but thoſe who ſtand upon the 
roll ; becauſe it was owing to his own mal- 
verſation that ſuch perſon did ſtand upon it. 
And though, perhaps, the letter of the law 
may not exactly reach him, it would ſurely 
be no great ſtretch to find him liable in the 
L. 300 penalty, for calling one whom he 
himſelf ought to have ſtruck off. 

A curious caſe happened in the county of 
Mid-Lothian, at a meeting for election in 
1744. The name of Sir James Stewart of 
Goodtrees ſtood upon the roll 1742, which 
was the one laſt made up; but there were 


no minutes extant to ſhow, either the time 
when 
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when the perſons ſtanding upon that roll had 
been admitted to it, or the titles upon which 
they were enrolled. The preſent Sir James 
Stewart appeared at the meeting, and claimed 
a vote in the choice of preſes and cler k; but 
the commiſſioner laſt elected being convin- 
ced, from a variety of circumſtances, that 
the name of Sir James Stewart of Goodtrees, 
ſtanding upon the roll 1742, was not de- 
{criptive of the preſent Sir James, but of his 
father, whoſe name had been omitted to be 
ſtruck out upon his death, he refuſed to re- 
ceive Sir James's vote. Sir James com- 
plained to the court of Seſſion, and demand- 
ed the ſtatutory penalty; but his complaint 
was diſmiſſed. This was certainly a juſt de- 
eiſion; for, although the ſame name was to 
be found in the roll; yet the name of the 
then Sir James Stewart did not ſtand upon it; 
and, if the commiſſioner had called him and 
received his vote, he would have ſubjeQed 
himſelf to the penalty inflicted by the firſt 
part of this clauſe of the ſtatute, for recei- 
ving the vote of one who does not ſtand upon 
the roll, 


ä 
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I ſhall mention another caſe of a more re- 
cent date, which gave occaſion to a great 
deal of argument. Alexander Fraſer of Cul- 


duthill ſtood upon the roll of freeholders of 


the county of Cromarty, made up at Mi- 


chaelinas 1767, in virtue of ſeveral different 


parcels of land, rated at L. 420 : 4 : 2 Scots 
of valued rent, according to a decree of di- 
viſion, made by the commiſſioners of ſupply 
in October 1765. Of theſe lands, there was 
one parcel called Glenurquhart, which, by 
the decree of diviſion, was valued at 
L. 57: 18: 8. Before the election, which 


took place upon the 26th of April 1768, 


this decree of diviſion was ſet aſide by the 
court of ſeſſion, in an action at the ſuit of Sir 
John Gordon of Invergordon, and William 
Gordon of Newhall, in which it was found, 
that the lands of Glenurquhart were not en- 
titled to any part of the cumulo valuation, 
divided by the commiſſioners of ſupply. In 
the courſe of this action, Mr Fraſer had ad- 
mitted, that, if the purſuers ſucceeded, he 
would have a bad qualification, as his valu- 
ation would be reduced under L. 400. But 
-_ ſtill, 


— — 
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— 2 


290 / Commiſſion ers from Shires. 


ſtill, no order had been obtained for ſtriking 
him off the roll, when the day of election 
came. On the contrary, though it was one 
of the concluſions of the purſuers action, that 
it ſhould be declared, that Mr Fraſer was not 
entitled to continue on the roll of freeholders, 
the court found that concluſion incompetent. 
It appeared, that, if Mr Fraſer was allow- 

ed a voice in the choice of preſes, his vote 
Vould be deciſive of the election, there being 
only fix freeholders in the intereſt of Sir 
John Gordon, and ſeven, including Mr Fra- 
ſer, in the intereſt of Mr Pultney, the other 
candidate. An extract of the decree of the 
court of ſeſſion being produced, Sir John 
Gordon, who was the commiſſioner laſt elect- 
ted, tendered to Mr Fraſer the truſt-oath pre- 
ſcribed by the act of the 7th George Il. after 
filling up, in the blank left in the beginning 
of that oath, the deſcription of his lands co- 
pied verbatim from his claim for enrolment, 
which bore, not only the names of the ſeve- 
ral parcels of which theſe lands were com- 
poſed, and their local ſituation, but like- 


Wiſe, that they ſtood. valued at upwards 
"Ok 
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of L. 400 Scots of valued rent. Mr 
Fraſer refuſed to take the oath in theſe 
terms; upon which Sir John Gordon at- 
tempted to eraſe his name out of the roll in 
the ſheriff*s books, but was prevented by o- 
thers of the freeholders, who took the book 
from him. Sir John then produced an ex- 
tract of the roll, and, after eraſing Mr Fra- 
ſer's name from that extract, called the votes 
of the other freeholders for the choice of 
preſes and clerk. Upon this the two con- 
tending parties ſeparated, and made each of 
them ſeparate elections, which occaſioned a 
variety of proſecutions for ſtatutory penal- 
ties. Among others, Mr Fraſer of Culdu- 
thill proſecuted Sir John Gordon for L. 600, 
on account of his not calling him in the e- 
lection of the preſes and clerk; and, in ſup- 
port of his complaint, inſiſted, 170, That, 
as he ſtood de facto upon the roll, Sir John 
was bound to call him, how ill founded ſo- 
ever his qualification might be. And, 240, 
That, as the ſole purpoſe of the truſt-oath 
was, to aſcertain that the perſon who claim- 
ed a vote was really and truly proprietor of 

T2 the 
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the lands under which he ſought that privilege, 
and that he did not hold them in truſt for any 
other perſon, nothing could be inſerted in the 
blank left in the beginning of the oath but the 
names of the lands; and that he was not o- 
bliged to take it in the manner it was ten- 
dered to him, or ſwear to the valuation. Sir 
John Gordon, on the other hand, contended, 
Ino, That the ſeveral acts of parliament, re- 
lative to elections, muſt be expounded by 
each other, and no particular act implicitly 
or literally followed, when, by ſo doing, o- 
ther ſtatutes, regulating the qualification of 
electors muſt neceſſarily be controlled: That 
the law had expreſsly required L. 400 Scots 
of valued rent to entitle one to vote as a free- 
holder ; and that, as Mr Fraſer's valuation 
Was, by the decree of the court of ſeſſion, 
brought below that ſum, he would have been 
juſtified in refuüng Mr Fraſer's vote, even 
though he had taken the truſt-oath as it was 
tendered to him. And, 2ds, That, as the 
ſtatute of the 7th of George II. had left it a 
moot point with what preciſe words the 
blank in the truſt-oath ought to be filled up, 
it 
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it muſt have intended, that the perſon 
with whom the adminiftering that oath was 
intruſted ſhould be at liberty to inſert ſuch 
words, adapted to the circumſtances of the 
caſe, as might anſwer the intention of the 
law, the principal object of which was, to 
allow a vote only to thoſe who, at the time, 
were infeft and in poſſeſſion of lands liable 
in public burdens at the rate of L. 400 of 
valued rent; and that no better rule could 
be followed for obtaining that end, than by 
maintaining an exact correſpondence be- 
tween the oath and the claim for enrolment, 
The court of ſeſſion found Sir John Gordon 
liable in one penalty of L. 3oo, but aſſoilzied 
guoad ultra*, What effect Sir John's not 
calling Mr Fraſer's vote, in the choice of 
preſes and clerk, ought to have had in the 
ſubſequent ſteps of the election, or upon the 
merits of the return, will be afterwards con- 
ſidered. At preſent, I ſhall only obſerve, 
that, according to the late judgement of the 
houſe of lords, in the caſe of Archibald Duff 

: againſt 


* 19th November 1 . Fraſer of Culduthill contra 
Sir John Gordon. | | 
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againſt Sir Ludovick Grant, and others, Sir 
John Gordon had no authority to put the 
truſt-oath, in any ſhape, before the election 
of preſes and clerk. 

The preſes and clerk being choſen, the 
minutes of their election muſt be ſigned by 
the commiſhoner laſt elected, or, in his ab- 
fence, by the ſheriff=clerk, and delivered o- 
ver to the clerk appointed by the majority 
of the meeting ; and, if either of them ne- 
glect or refuſe to ſign ſuch minutes, and de- 
liver them accordingly, or ſign falſe minutes, 
he forfeits L. 100 Sterling to the perſon 
truly elected preſes, to be recovered by him, 
or his executors, by a ſummary complaint 
before the court of ſeſſion *. 

This act further declares, that it ſhall not 
be lawful for any number of freeholders to 
ſeparate from the majority of the perfons 
preſent who ſtand upon the roll, and to ſet 
up any perſon as preſes and clerk, other than 
thoſe who ſhall be choſen by the majority. 
In order to inforce this rule, it is enacted, 


that 


% 


* x6to Georgii II. cap. 11. 1 15. 
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that thoſe who ſeparate from the majority, 
and ſet up any other as preſes and clerk, 
ſhall forfeit L. 50 to the candidate who ſhall 
be choſen by the majority from whom ſuch 
ſeparation is made; and that any perſon 
who preſumes to act as preſes or clerk, with- 
out being choſen by the majority, ſhall for- 
feit L. 200 to ſuch candidate, to be recovered 
in the ſame manner with the penalties al- 
ready mentioned *. 
The clerk choſen by the majority auali- 
fies himſelf by taking the oaths of allegiance 
and ahjuration, and ſubſcribing the aſſu- 
rance; and, by the ſtatute of the 16th of 
T 4 George 


* 8 14. I have mentioned above, that, at the election 
for the county of Cromarty in 1768, the two parties ſe- 
parated, upon Sir John Gordon's refuſing to call Mr Fra- 
ſer of Culduthill's vote in the choice of preſes and clerk, 
and made ſeparate elections. This produced mutual 
complaints upon this clauſe of the ſtatute; but the court 
found Sir John Gordon's party in the wrong, and that 
each of them had incurred the penalty of L. 50, on ac- 
.count of their having ſeparated from the majority ; and 
that Mr M'Intoſh, whom they had ſet up as preſes, had 
forfeited L. 200 for acting in that character; 19th No- 
vember 1768, William Pulteney, Eſq; and others, cenera 
Sir John Gordon, and others. 
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George II. ſo often referred to, he muſt like- 
wiſe take the following oath, which the pre- 
{es is required to adminiſter *: ©* I A. B. do 
* ſolemnly ſwear, That I have not, directly 
or indirectly, by way of loan, or other 
device whatſoever, received any ſum or 
ſums of money, office, place, or employ- 
* ment, gratuity or reward, or any bond, 
bill, or note, or any promiſe of any ſum or 
_ © ſums of money, office, place, employment, 
or gratuity whatſoever, by myſelf, or any 
other, to my uſe, or benefit, or advantage, 
© to make any return at the preſent election 
© of a member to ſerve in parliament ; and 
that I will return to the ſheriff or ſteward 
the perſon elected by the majority of the 
© freeholders upon the roll made up at this 
election, and who ſhall be preſent and 
vote at this meeting. So help me God.? 
The truſt-oath is then put, if required by 

any one of the freeholders preſent; and, if 
any two of them demand it, the oath of 
bribery, introduced by the act of the 2d of 

George 


* 9 37. 
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George II. muſt likewiſe be taken, before 
voting for the member to ſerve in parlia- 
ment. This oath is as follows: I A. B. do 
© ſwear, (or, being one of the people called 
* Quakers, I A. B. do ſolemnly affirm) 
I have not received, or had, by myſelf, or 
any perſon whatſoever in truſt for me, or 
for my uſe and benefit, directly or indi- 
rectly, any ſum or ſums of money, office, 
place, or employment, gift or reward, or 
any promiſe or ſecurity for any money, 
* office, employment, or gift, in order to 
* give my vote at this election, and that I 
have not before been polled at this elec- 

© tion *. 
The meeting being conſtituted, by the e- 
lection of a preſes and clerk, the freeholders 
: proceed 


* 2do Georgii II. cap. 24.4 1. Had this oath been 
applicable only to elections of commiſſioners from ſhires 
in Scotland, theſe laſt words would have been unneceſ- 
ſary. But, as it is applicable to all elections through Great 
Britain, and as, in many counties of England, the number 
of voters is ſo very great, as to put it out of the power 
of the preſiding officers to know them all, either by their 
names or by their faces, the addition was extremely pro- 


per. 
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proceed to adjuſt the roll, in the ſame man- 
ner as they do at the Michaelmas meetings; 
and a new roll being made up (a ſigned copy 
or extract whereof muſt be delivered to the 
ſheriff-clerk, to be recorded in the ſheriff's 
books) the preſes calls that roll, and aſks the 
votes of thoſe preſent who ſtand upon it, for 
the choice of the commiſſioner to repreſent 
the county in parliament, having himſelf 
the caſting or deciſive voice in caſe of an e- 

quality *, 1 
We have already ſeen, that ſevere penal- 
ties are impoſed, to prevent undue practices 
in calling the roll for the choice of preſes 
and clerk; and, to guard againſt the like a- 
buſes in the choice of the commiſſioner, it is 
enacted, that if, in ſuch election, the preſes 
receive the vote of any perſon who does not 
ſtand upon the roll made up by the meet- 
ing, he ſhall, for every ſuch offence, forfeit 
L. 200 Sterling to any candidate for whom 
ſuch perſon ſhall not have given his vote; 
and that, if he do not call for, or refuſe the 
vote 


* x6to Georgii II. cap. 1.4 13 


8 r out ao. 
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vote of any perſon whoſe name is upon that 
roll, he ſhall forfeit the like ſum to the per- 
fon who has not been called for, or whoſe 
vote has been refuſed, to be recovered in the 
ſame ſummary way with the other penalties 
impoſed by the ſtatute *. | 
The law does not require that the perſon 
who is choſen commiſſioner ſhould be pre- 
ſent at the meeting for election; but, as the 
truſt-oath cannot be put to him in his abſence, 
it is enacted, that, betore taking his ſeat in 
parliament, he ſhall take that oath betore the 
Lord Steward of his Majeſty's houſhold, or a- 


ny perſon authoriſed by him for that end; 
and that, if any member elected in his abſence, 
{hall neglect or retuſe to take ſuch oath, his 
election ſhall be void f. . 
The election being made, and the mi- 
nutes being ſigned by the preſes and clerk of 


the 


*16to Georgii, II. cap. 11. G13. I ſhall here mention, 
once for all, that, by the laſt clauſe of this ſtatute, no 
perſon can be made liable to any incapacicy, diſability, 
forfeiture, or penalty thereby impoſed, unleſs 2 proſecu- 
tion be commenced within one year after ſuck incapacity, 
diſability, forfeiture. or penalty, ſhall be iucurred. 

7 16to Georgii II. c. 11. § 10, 
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the meeting, the freeholders have nothing fur- 
ther to do in the matter.] The reſt of the bufi- 
neſs, which is purely miniſterial, devolves, firſt 
upon the clerk of the meeting, and next up- 
on the ſheriff, whole province it is to return 
the writ for election to the crown-office in 
chancery. The duty incumbent upon theſe 
officers, and the forfeitures and penalties im- 


poſed by the legiſlature, in order to keep 


them within the bounds of that duty, and to 


prevent their abuſing the powers committed 
to them, ſhall be explained in the next ſecti- 


On. 
8 1 i ov 
Of Returns by Clerks and Sheriffs. 


THE repreſentatives of ſhires, in the par- 
liament of Scotland, received com- 
miſſions directly from the freeholders, whence 
they got the name of Commiſſioners. By the 
act 1587, c. 114. theſe commiſſions muſt 
have been ſealed and ſubſcribed by at leaſt 
ſix of the barons; and, by a ſubſequent ſta- 


tute 1597, c. 27. no barons were to be re- 
ceived 


1 
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ceived in parliament, as commiſſioners from 
ſhires, without producing ſufficient commiſ- 
ſions, ſigned in a full convention of the free- 
Holders, and authenticated by the ſubſcription 
of a great number of thoſe who were preſent, 
and by the ſubſcription of the clerk to the 
meeting. The elections are now, however, 
verified in a different manner, by the inter- 
vention of miniſterial officers, over whoſe 
conduct the legiſlature has been particularly 
watchful. 

The meeting of the freeholders being o- 
ver, the clerk choſen by that meeting muſt 
immediately return to the ſheriff the perſon 
elected by the majority in the manner above 
ſtated *; and, in caſe ſuch clerk refuſe or ne- 
glect to return the perſon ſo elected, or re- 
turn any other perſon to the ſheriff, he, for 
every ſuch offence, forfeits L. 500 ſterling 
to the candidate choſen by the majority. The 
like fine is alſo impoſed upon every perſon 
who preſumes to act as clerk, tho' not duly 


elected, 


1 6to Annae, c. 6.4 5: 


302 Of Commuſjuners from Shires, 


elected, and returns any other than the per- 
ſon elected by the majority of the freeholders. * 

At the general election 1741, the honour- 
able Mr Hume Cambpell, and Sir John Sin- 
clair of Longformacus, were candidates for 
Berwick-ſhire. Mr Hume Campbell, as the 
commiſſioner laſt elected, proceeded to call 
the roll made up at the laſt Michaelmas head- 
court. But Sir John Sinclair gave in pro- 
teſts againſt eleven of the freeholders ſtand- 


ing upon that roll, ſetting forth objections 


againſt their titles to vote, and inſiſting that 
theirnames ſhould not be called for the choice 
of preſes and clerk. On the other hand, Mr 
Carre of Niſbet, who ſupported Mr Hume 
Campbell, proteſted againſt the votes of fit- 
teen freeholders of Sir John Sinclair's party. 
Mr Hume Campbell called the roll for the 
choice of preſes and clerk as it ſtood, without 
regarding the proteſts on either ſide. The 
number of voters was ſixty-ſix, of whom 
thirty-five voted for Sir Robert Pringle, 
and James Pringle, the perſons ſet up by 

| Mr 
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Mr Hume Campbell to be preſes and clerk, 
and thirty-one for Sir John Hume of Man- 
derfton, and John Sinclair, who were ſet up 
for theſe offices by the other party. Upon 
this a ſeparation happened; each party pro- 
ceeded to enrol and ſtrike off ſeveral freehol- 
ders, and each elected a member. John 
Sinclair, the clerk elected by the minority, 
was proſecuted, by Mr Hume Campbell, be- 
fore the court of ſeſſion, upon the act of the 
7th George II. That court acquitted him; 
but their judgement was reverſed in the 
houſe of lords, and he was found liable in the 
ſtatutory penalty of L. 500. The defence 
for John Sinclair, which was ſuſtained in the 
court of ſeſſion, was founded upon the words 
of the ſtatute, by which the penalty was im- 
poſed only upon thoſe perſons who ſhould 
preſume to act as clerks, though not duly e- 
lefted, and wzl/fully return to the ſheriff per- 
ſons not duly elected by the major part of the 
meeting ; and Mr Sinclair endeavoured to 
excuſe himſelf upon this ground, that he 
thought himſelf duly elected clerk, and con- 
ſidered the merits. of the election to be with 

the 
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the perſon he had returned; and therefore 
was not guilty of a i falſe return. But 
to this it was held to be a ſufficient anſwer 
in the houſe of lords, that, as the whole 
matter was tranſacted in Mr Sinclair's own 
preſence, and the attempts of the ſeparating 
freeholders were ſo manifeſtly illegal, that 
there was no room for any pretence of igno- 
rance or involuntary tranſgreſſion, he had 
undoubtedly ſubjected himſelf to the penalty 
of the ſtatute. 

The partiality of ſheriffs is in a like manner 
guarded againſt by ſevere penalties. Upon 
production of a copy of the roll laſt made up, 
extracted and ſigned by the ſherift-clerk, and 
of the original minutes of the election of 
preſes and clerk, ſigned by the commiſſioner 
laſt elected, or, in his abſence, by the ſheriff- 
clerk, the ſheriff muſt annex to the writ the 
return made by the clerk choſen by the ma- 
Jority of the freeholders ftanding upon the 
roll ſo produced to him; and, if he fail to 
annex ſuch return to the-writ, or annex to it 
a return made by any other perſon, pretend- 


ing to be clerk to the election, he forfeits L. 500 
ſterling 
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ſterling for every ſuch offence to the perſon 
returned by the clerk, and choſen by the ma- 
Jority of the freeholders, to be recovered in 
the ſame ſummary manner, with the other 
penalties or forfeitures impoſed by the ſta- 
tute *. 

Beſides theſe forfeitures, ſheriffs and clerks 
who are guilty of making falſe returns, are 
liable to be otherwiſe puniſhed, when the 
matter is brought before the houſe of com- 
mons. In the caſe of Berwickſhire above 
mentioned, the ſheriff-depute accepted of 
two different returns, one from the clerk 
choſen by the majority, and another from 
John Sinclair who was choſen by the mino- 
rity of the freeholders ; and having annexed 
both returns to the writ, the houſe of com- 
mons not only ordered the return made by 
the clerk choſen by the minority to be taken 
off the file, but likewiſe reſolved, © That Da- 
vid Hume of Wedderburne, ſheriff-depute 
of the ſhire of Berwick, having accepted 
and returned to the clerk of the crown in 

wo * chan= 


f 16to Geo. II. c. 11. 8 17 8 
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© chancery, an indenture of return of a com- 
miſſioner to ſerve in this parliament for 
che ſhire of Berwick, not being ſigned by 
the proper clerk, has acted arbitrarily and 
© illegally, in defiance of the laws of the 
land, and the privilege of this houſe, and 
ordered, that the ſaid David Hume be, for 
© his ſaid offence, taken into the cuſtody of 
© the ſerjeant at arms attending this houſe *. 
The law does not require, that the ſubſe- 

quent minutes of the freeholders, after the 
meeting is conſtituted by the election of a 
preſes and clerk, be produced to the ſheriff. 
He has no concern with the minutes of the 
election of the member, and is bound to an- 
nex the return made by the clerk, without 
the privilege of inquiring). whether the 
perſon ſo returned was properly elected or 
not. Though one ſhould be returned to 
him who is totally diſqualified, he muſt an- 
nex that return, provided it be made by the 
clerk named by the majority of the free- 
| holders 


journals of the houſe of commons, Martis 19no die 
* Tanuarii, anno I5to Georgii 2di regis, 174. 
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holders ſtanding upon the roll laſt made 


up; he is a mere miniſterial officer; he has 


no power to exerciſe his judgement, and 
needs only eyes and honeſty to teach him 
his duty, and enable him to fulfill it. 

Penal laws, impoſing fines and puniſh- 
ment upon perſons guilty of ſtatutory offen- 
ces, ought to be expreſſed in the cleareſt 
and moſt unambiguous terms, ſo as to point 
out, with the utmoſt preciſion, the duty of 
miniſterial officers, againſt whom ſuch fines 
and puniſhment are levelled, in every poſſi- 
ble caſe, and to remove every room for doubt, 
whether or no they have been actually guil- 
ty of the offences which ſubject them there- 
to. This, however, is not the caſe with the 
clauſe of the ſtatute of the 16th of George 
II. which is now under conſideration; and 
queſtions having ariſen upon it, attended 
with a good deal of nicety, and on Which, it 
is believed, even lawyers have entertained 
different opinions; I ſhall give the reader a 
ſhort account of one caſe that occurred only 
a few years ago. | 
wa | > I have 
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I have already had occaſion to mention 
part of the proceedings, at the election for 
the county of Cromarty in April 1768, and 
that Sir John Gordon, after the book in 
which the roll laſt made up was inſerted had 
been taken from him, to prevent his eraſing 
the name of Mr Frazer of Culduthill, produ- 
ced an extract of it, and eraſed Mr Fraſer's 
name out of that extract. Sir John then 
proceeded to call the votes for the choice of 
preſes and clerk from that extract. Him- 
ſelf and five others voted Mr Robert M*In- 
toſh to be preſes, and George Bean to be 
clerk ; Mr Pultney and other five voted Mr 
Pultney to be preſes, and Alexander M Ken- 
zie the ſheriff-clerk of the county to be clerk 
to the meeting; and Mr Fraſer not being 
called, Sir John Gordon aſſumed a caſting 
or deciſive vote, which he gave in favour of 
Mr M'*Intoſh and Mr Bean; after which, he, 
in the ſame character of commiſſioner laſt e- 
lected, ſigned the minutes of their election, 
and delivered them to Mr Bean. Upon this 
Sir John's party proceeded to the ſteps of 
election of the member to ſerve in parlia- 
ment, 
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ment, and choſe him unanimouſly, Mr Pult- 
ney and his friends, though all called upon 
by the preſes, except Mr Fraſer, making no 
anſwer. The other party were not, howe- 
ver, idle ſpectators of what was going on, 
nor would they acquieſce in theſe proceed- 
ings of Sir John Gordon and his friends. 
Having gone to another part of the room, 
with the ſheriff's book in which the roll laſt 
made up was inſerted, and having admitted 
Mr Fraſer, who likewiſe voted for Mr Pult- 
ney to be preſes and Mr M*Kenzie to be 
clerk, a minute of their election was made 
up, and ſigned by Mr M*Kenzie, in the cha- 
racter of ſheriff-clerk, and by the whole ſe- 
ven freeholders in Mr Pultney's intereſt ; af- 
ter which they proceeded to make an elec- 
tion of the member to ſerve in parliament, 
and unanimoully made choice of that gen- 
tleman, neither Sir Joha Gordon, nor any 
of his party making any anſwer when their 

names were called. | 
Both clerks made returns to the ſherift ; 
but with this difference, that Mr Bean pro- 
duced minutes of an election of preſes and 
| W- 2 clerk, 


n 
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clerk, ſigned by the commiſſioner laſt elect- 
ed; whereas the minutes produced by Mr 
McKenzie were only ſigned by himſelf as 
ſheriff-clerk, and by the freeholders in Mr 
Pultney's intereſt. 

The ſheriff annexed to the writ the re- 
turn made by Mr M*Kenzie, giving for his 
reaſon, in anſwer to a proteſt taken againſt 
him for Sir John Gordon, © that having been 
© preſent during the courſe of the election, 
© having heard all the minutes read, and gi- 
© ven his utmoſt attention to the whole pro- 
* ceedings therein for {ixteen hours, he made 
his return in favour of William Pultney, 
* Eſq; according to conſcience, the beſt of 
* his judgement, and fo far as he was able 
to conceive, according to law.” 

Sir John Gordon preferred a complaint to 
the court of ſeſhon, and contended, That the 
ſheriff had no power to review or correct 
the proceedings of the commiſſioner laſt e- 
lected in calling the roll for the choice of 
preſes and clerk : That, if the commiſſioner 
laſt elected did wrongfully or improperly re- 
fuſe 
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fuſe the vote of a perſon ſtanding upon the 
roll laft made up, he thereby ſubjected him- 
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ſelf to the penalty impoſed by the ſtatute for 
ſuch offence; but the ſheriff had no power 
to correct that wrong: That he was a mere 
miniſterial officer, bound to annex to the 4 
writ the return made by the clerk choſen by | 1 
the freeholders: That, in order to diſcover aſt 
to him the perſon ſo choſen, the law had or- : 
dered the minutes of the election of preſes 
and clerk, ſigned by the commiſſioner laſt 
elected, or, in his abſence, by the ſheriff- 
clerk, to be produced to him: That he was 
bound to conſider theſe minutes, ſo authen- 
ticated, as a probatio probata of that fact, and 
was not at liberty to betake himſelf either 
to the evidence of his own ſenſes, or to any 
other evidence whatever, in contradiction 
thereto : That the minutes produced by Mr 
McKenzie were entitled to no regard, be- 
cauſe they were not ſigned by the commiſ— 
ſioner laſt elected, although he was preſent 
in the room; and that the ſheriff, by refu- 
ſing to annex the return made by Mr Bean, 


and by annexing the return made by Mr 
| U4 M Kenzie, 
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Mc*Kenzie, had incurred two ſeveral penal- 
ties of L. 500 each. | 

The ſheriff, on the other hand, maintain- 
ed, That, as the law directed him to annex 
the return made by the clerk choſen by the 
majority of the freeholders ſtanding upon the 
roll laſt made up, he had accordingly done 
ſo, Mr M*Kenzie having been choſen to that 
office by ſeven of theſe freeholders; whereas 
only ſix had voted for Mr Bean: That he 


was by no means bound to conſider the mi- 


nutes ſigned by the commiſſioner laſt elected 


as a probatio probata that the clerk named 
in theſe minutes had been truly choſen by a 
majority of the freeholders ſtanding on the 
roll laſt made up: That, if the law had 
ſo intended, it would have ordered nothing 
more to be produced to him; but, as it like- 
wiſe ordered the production of a copy of the 
roll laſt made up, extracted and ſigned by 
the ſheriff-clerk; ſo it was apparent, that the 
legiſlature muſt have had it in view to en- 
able him thereby to judge whether the mi- 
nutes ſigned by the commiſſioner laſt elected 
were true or falſe, and whether the perſon 
| named 
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named as clerk in theſe minutes was truly 
choſen by the majority of the freeholders 
ſtanding upon that roll: That, if the doc- 
trine pleaded by Sir John Gordon were to be 
liſtened to, it would throw the return en- 
tirely into the hands of the commithoner 


laſt elected, which was an abſurdity the le- 


giſlature never could fall into; and that as 
he, the ſheriff, had complete evidence be- 
fore him, both from what he himſelt ſaw 


paſſing at the meeting, and from the minutes 


of election of preſes and clerk, ſigned by Mr 
MKenzie, and ſeven freeholders ſtanding 
upon the roll laſt made up, that Mr 
McKenzie was the clerk choſen by the ma- 
jority of the freeholders ſtanding upon that 
roll, he was, in the direct terms of the ſta- 
tute, as well as in conſcience, bound to an- 
nex the return made by that gentleman. 


This was a nice caſe. On the one hand, 


if ſheriffs are bound to conſider the minutes 
ſigned by the commiſſioner laſt elected, or, 
in his abſence, by the ſheriff-clerk, as the 
only evidence from which they are to diſco- 
ver whoſe return they may with ſafety an- 

nex 
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nex to the writ, it is not eaſy to figure a 
reaſon why the roll laſt made up ſhould be 
ordered to be produced to them. On the o- 
ther hand, it is plain, that the production of 
that roll cannot, in every caſe, have the ef- 
fect to ſhow them whether the clerk named 
in the minutes ſigned by the commiſſioner 
laſt elected, or the ſheriff-clerk, was truly 
| choſen by the majority ſtanding upon it. 


They may, indeed, upon comparing the roll 
with the minutes, diſcover whether any per- 


ſon has been allowed to vote who did not ſtand 
upon that roll; but, unleſs the minutes are 


fairly and diſtinctly taken down, it may hap- 


pen, that they cannot learn from them whe- 
ther the perſons ſtanding upon the roll, 
| whoſe names are not mentioned as voters in 
the election of preſes and clerk, were wrong- 
fully omitted to be called ; ſuch perſons may 
have been abſent from the meeting ; they 
may have been diſqualified ; or may have 
refuſed to take the oath of abjuration ; and, 
unleſs ſuch circumſtances are mentioned in 
the minutes, the ſheriff may remain in a 


ſtate of uncertainty whether the perſon who 
in 


„ „ „ 
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in fact was legally elected clerk had been 
choſen by a majority of the freeholders ſtand- 
ing upon the roll laſt made up. If, how- 
ever, the minutes are drawn up with proper 
accuracy and preciſion, the ſheriff can be 
under no difficulty of diſcovering the truth. 
In the particular caſe now mentioned, the 
matter was clear from the very minutes 
ſigned by the commiſſioner laſt elected; as 
it from thence appeared, that Sir John Gor- 
don had actually retuſed to call one of the 
freeholders whoſe name ſtood upon the roll 
laſt made up, and had even eraſed his name 
out of the extract of that roll irom which 
he called the votes for the choice of preſes 
and clerx. The court of ſeſſion, after con- 
ſidering the queſtion with the utmoſt deli- 
beration, acquitted the ſheriff from the com- 
plaint brought againſt him *. 
The 


* 19th November 1768, Sir John Gordon contra Roſe | 
of Kilravock. In all theſe complaints, which were 
brought after the election for the county of Cromarty in 
1768, reclaiming petitions were offered againft the judge- 
ments pronounced by the court of ſeſſion. But theſe pe- 
titions, though anſwers were put in to them, were never 


adviſed; 
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The ſheriff, after annexing the return 


made by the clerk, muſt next return the 


writ to the erowyn- office whence it iſſued *, 
And by an act of the Engliſh parliament f, 
made perpetual by a Britiſh ſtatute $, the 
clerk of the crown is ordered to enter, in a 
book kept for that purpoſe, every ſingle or 
double return of any member to ſerve in 
parliament that ſhall come into his office, 
or into his hands, and every alteration or a- 
mendment that ſhall be made by him, or his 


deputy, in ſuch returns. It is alſo thereby 


ordered, that all perſons ſhall have acceſs to 
ſuch book, to ſearch and take copies there- 
from, upon paying reaſonable fees; and that, 
if the clerk of the crown do not enter the 
returns in his book, within ſix days after 
they come to his hands, or make any altera- 
tion upon them, unleſs by order of the houſe 
of commons, or give any certificate of any 

perſon 


adviſed; the two contending parties having referred all 
the queſtions between them to the amicable determination 
of two honourable gentlemen, who, I believe, have not 
hitherto pronounced any decreet-arbitral. 

* Gto Annae, cap. 6. $5. f 7mo et 8vo Will. III. 
cap. 7. § 12mo Annae, fiat. I. cap. 15. 
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perſon not returned, or wilfully neglect, or 
omit to perform his duty in the premiſſes, 
he ſhall, for every ſuch offence, forfeit to the 
party aggrieved L. 500, to be recovered in 
any of his Majeſty's courts of record at 
Weſtminſter, and ſhall alſo forfeit and loſe 
his office, and be for ever after incapable of 
holding it “. 


TIEF 


* The form of the ſheriff's annexing the return made 
by the clerk to the writ is to be ſeen in the Appendix, 


No. 10. 
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Of the Election of the Repreſenta- 
ſives of Royal Boroughs. 


T has been already mentioned, that the 
city of Edinburgh returned two, and 
each of the other royal boroughs one repre- 
ſentative to the Scotch parliament; but that 
only fifteen in all are ſent from the cities ad 
boroughs in Scotland to the Britich parlia- 
ment, the city of Edinburgh -leting one, 
and the other boroughs being divided into 
fourteen ſeveral claſſes or diſtricts, each of 
which chuſes a burgeſs to repreſent the whole 
boroughs of which 1t is compoſed. 
The manner of electing theſe repreſeata- 
tives, and the qualifications neceſſary to en- 
title them to be elected, ſhall be fully conli- 


dered. But, as the right of election is lodged, 
not 
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not in the whole body of the inhabitants, 
but in the magiſtrates and town-council of 
the ſeveral boroughs, it will be proper to 
conſider, in the firſt place, how theſe electors 
come themſelves into their offices, and what 
regulations the legiſlature has laid down in 
order to prevent undue influence, or to re- 
medy abuſes committed in the election of 
ſuch office-bearers. 


— 


FRUIT — . RE; 
A 1 V+ 8 * 


- — 
A: 7 Wo.” 


: ow . ” wore 7 <A — 
. ̃ — —. — — N 
> 


DDD 
— 2 8 
AMT 6-4 —— _ 323 


3 


Oy the annual Eleftions of Magiſtrates and 
Counſellors of the uo pou 1 in 
ee c | 


HERE. is no general a fixing a cer- 

tain number of magiſtrates or coun- 

fellors, or laying down one preciſe mode of 
election, to take place in all royal boroughs. 
Each borough has its own particular conſti- 
tution or ſet, as it 18 commonly termed, the 

| direc- 
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directions whereof muſt be literally obeyed. 
In ſome, the ſets have been eſtabliſhed by 
the convention of the royal boroughs, which 
meets once a-year in Edinburgh, and is com- 
poſed of commiſſioners ſent from each bo- 
rough, to treat and deliberate upon what re- 
ſpects the intereſt of the body in general, or 
of any individual borough in particular. In 
others, the ſets have no other authority than 
antient uſage, which, until it be varied by 
the convention, is equally binding and neceſ- 
ſary to be followed. 

All boroughs, however, ſtand upon the 
ſame footing in this reſpect, that the magi- 
ſtrates and counſellors muſt be annually e- 
lected; and, if the election does not proceed 
upon the particular day authoriſed by the ſet 
of a borough, no other election can take 
place until a warrant for a poll is obtained 
from the king in council . 

The firſt thing done at an election of ma- 
giſtrates and counſellors, is to read the act of 

„ | the 


he nature of theſe warrants, and the procedure that 
takes place in conſequence of them, will be afterwards 


EE; 
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the 2d of George II. cap. 24.; after which 
the electors take the oaths to government, 
and go through the ſeveral ſteps of election 
in the terms of the ſet of the borough. 

In political diſputes, it 1s but too common 
to reſort to meaſures which cannot be eaſily 
juſtified, and to fall upon devices to elude 
what is underſtood to be the common law of 
the land, when it interferes with the ambi- 
tious views of individuals, who find that 
they cannot carry their point by conforming 
to its dictates. The legiſlature has, therefore, 
found it neceſſary to make particular enact- 
ments, to prevent abuſes of that kind. 3 

Amongſt other devices, it was not uncom- 
mon for the minority to ſeparate from the 
majority, at the annual election of magi- 
ſtrates and counſellors, and for each party 
to make a ſeparate election. This produced 
two ſets of magiſtrates and counſellors in the 
ſame borough, and frequently occaſioned 
commiſſions to be given to two different 
perſons, as commiſſioners for electing a bur- 
geſs to repreſent the diſtrict in parliament. 
To prevent this evil in time to come, it was 

| n declared 
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declared, by the act of the 7th of George II. 
c. 16. 6. that every election to be made 
by any magiſtrates or counſellors, in oppoſi- 
tion to the majority, ſhould be, 22% facto, 
void, and that every magiſtrate or counſellor 
who concurred therein ſhould forfeit L. 100 
ſterling to the magiſtrates and counſellors 
from whom they ſo ſeparated, to be recover- 
ed by a ſummary complaint before the court 
of ſeſſion, upon fifteen days notice. By the 
act of the 16th George II. cap. 11. it was 

more particularly enacted, That at the an- 
_ © nual election of magiſtrates and counſellors, 
and in all the proceedings previous to the 
election of the magiſtrates and counſellors, 
for the ſucceeding year, it ſhall not be law- 
ful forthe minority of any meeting for elec- 
© tion, either of magiſtrates, or counſellors, 
* or deacons, or other perſons, who, by the 
© conſtitutionof the reſpective boroughs, may 
© have a vote in the election of magiſtrates 
© or counſellors, to ſeparate from the majo- 
© rity of thoſe having a right to act by the 
© conſtitution of the borough, at ſuch meet- 
* ings, upon any pretext whatſoever, nor to 


make 
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* make any ſeparate election of magiſtrates, 
< counſellors, or electors; but the minority 
© ſhall, in all caſes, ſubmit to the election made 
by the majority in all points of the election; 
* and, if any perſon, elected by the minority 
© of any ſuch meeting ſhall preſume to vote 
© in the election of magiſtrates, or counſel- 
© lors, or in any other ſtep of the election, he 
* ſhall forfeit the ſum of L. 100 to any one 
of the majority of ſuch meeting, to be reco- 
© vered by way of ſummary complaint be- 
fore the court, upon thirty days notice.” 

The ſtatute laſt mentioned likewiſe pro- 
vides, that no perſon, elected by a minority, 
ſhall, upon any pretence, preſume to act as 
a magiſtrate or counſellor; and that every 
perſon offending in that reſpect ſhall forfeit 
L. 100 ſterling, to be recovered in the ſame 
ſummary manner, by any of the magiſtrates 
or counſellors elected by the majority, who 
ſhall ſue for the ſame. 

Theſe ſtatutory regulations were, however, 
only introduced, to prevent the evil ariſing 
from double elections, and were nowite in- 
tended to ſecure ſucceſs to the majority, when 

X 2 their 
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their proceedings were illegal or unconſtitu- 
tional. On the contrary, it was expreſsly e- 
naced by the firſt mentioned act, that it ſhould 
be lawful to any magiſtrate or counſellor of a 
borough, whoapprehended any wrong to have 
been done at an annual election, to bring his 
action before the court of ſeſſion, at any time 
within the ſpace of eight weeks, for the recti- 
fication of ſuch abuſe, or for the total void- 
ance of the election, if illegal; but this ſta- 
tute not being found ſufficient, in reſpect 


that it only authoriſed a magiſtrate or coun- 


ſellor to bring ſuch action, a more effectu- 
al remedy was introduced by the other act 
of the 16th of the ſame king, which, in ſo 
many words, enacts: That it ſhall, and 
* may be lawful to and for any conſtituent 
member at any meeting for election of ma- 
giſtrates or counſellors, or of any meeting 


previous to that for the election of magi- 


ſtrates or counſellors reſpectively, who ſhall 
* apprehend any wrong to have been done 
by the majority of ſuch meeting, to apply 
© to the ſaid court of ſeſſion, by a ſummary 
complaint for reQifying ſuch abuſe, or for 

| making 
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making void the whole election made by the 
© majority ; or for declaring and aſcertaining 
the election made by the minority *; ſo as 
ſuch complaint be preſented to the ſaid- 
© court of ſeſſion within two calendar months "i 
© after the annual election of the magiſtrates i 
© and counſellors, and the ſaid court ſhall i 
thereupon grant warrant for ſummoning the 
* magiſtrates and counſellors elected by the 
majority, upon thirty days notice, and ſhall 
© hear and determine the ſaid complaint ſum- 
©marly, without abiding the courſe of any 
roll; and ſhall allow to the party, who 
* ſhall prevail, their full coſts of ſuit F. 
R 3 . This 


* There is here an inaccurracy of expreſſion, which 
.ought of all things to be avoided in ſtatutory regulations. 
To talk of aſcertaining or declaring the election made by 
the minority, ſeems inconſiſtent with the former part of 
the ſtatute, which expreſsly forbids the minority to make 
any election, and mjoins them under ſevere penalties to 
ſubmit in all things to the majority. The intention of the 
legiſlature would have been more clearly expreſſed, had 
this part of the clauſe run thus: Or, for declaring and 
© aſcertaining the perſons voted for by the minority, to 

© be the perſons legally elected. 

+ 16to Geo, II. c. IT. § 24. 
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This ſtatute limits the time for giving in 

a complaint to two calendar months. What 
then is to be done, if the court of ſeſſion do 
not fit till theſe two calendar months be ex- 
pired? This can rarely occur; but it ac- 
tually happened in the year 1765. The 
annual election of the borough of Pitten- 
weem was held that year upon the roth of 
September. The court of ſeſſion not meet- 
ing till Tueſday the 12th of November, it 
was impoſſible that, taking the words in a 
ſtrict literal ſenſe, a complaint could be pre- 
ſented before the lapſe of two calendar 
months. To remove this ſeeming block in 
the way, the perſons who were diſſatisfied 
with the proceedings at the election lodged 
their complaint with one of the clerks upon 
Saturday the gth of November, and put 
printed copies into the judges boxes that 
ſame day. And, although it was keenly 
urged, that no complaint could poſſibly be 
preſented, when the court neither was, nor 


could be fitting, that objection was over- 
ruled. 
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ruled . Had the election happened a few 
days ſooner, fo as the two calendar months 
had expired before the Saturday, which was 
the day for putting thoſe petitions into the 
boxes that were to be moved 1n court at their 
firſt diet, no complaint would probably have 
been received. The law is not, however, 
altogether defeQive on that account. The 
mode of ſummary complaint is introduced 
in favour of thoſe who apprehend a wrong 
to have been committed, but does not pre- 
vent them from ſeeking redreſs in the way 
of an ordinary action of reduction. 
When a complaint, or even an action of 
reduction, is brought by a minority, for the 
purpoſe of ſetting aſide an election, all the 
magiſtrates and counſellors muſt be made 
parties; and the omitting any one of them 
is fatal T. Nay, a miſnomer has been held 
_ ſufficient to caſt a complaint, although the 
R 4 counſellor 
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* 14th December 1765, Peter Ramſay, and others, 
sonutra Thomas Martin, and others. This judgement was 
affirmed by the houſe of lords, th February 1766. 


+ See 18th February 1755, Henry Gillies, and _— 
contra Allan Waugh, and others. 
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counſellor to whom it applied was ſo de- 
ſcribed, that there could be no doubt of his 

being the perſon meant to be called. Of 
this an inſtance occurred in a complaint for 
| ſetting aſide the election of magiſtrates and 
counſellors of the borough of Anſtruther- 
'Eafter in 1765. The minority, in their 
ö complaint, erroneouſly prayed for a warrant 
to ſerve it, amongſt others, againſt © Thomas 
Brown wright there, and one of the pre- 
« tended counſellors of the faid borough for 
* the preſent year; whereas this counſellor's 
name was not Thomas, but George. This 
_ miſtake was diſcovered before the complaint 
was ſerved upon him, and hoth the copy of 
citation given to him, and the execution re- 
turned by the meſſenger, bore, that he had 
been erroneouſly named Thomas? in the 
complaint, and in the warrant for ſervice: 
It was, however, objected, That, as there was 
no warrant to cite George Brown, he had 
been called into court without authority; 


and, therefore, was not bound to anſwer. 


The 
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Wa court ſoſtalned the objection, and diſ- 
miſſed the complaint *. 

The ſtatute authoriſes complaints to be 
brought by any conſtituent member at che 
meeting. Theſe words ſeem to exclude thoſe 
who did not attend the meeting from the 
privilege of complaining: But the court of 
ſellion ſuſtained a complaint againſt the e- 
lection of the magiſtrates and counſellors of 
St Andrew's, in the year 1745, although 
the complainers were not preſent, and held 
it to'be a ſufficient title that they were con- 
ſtituent members of the council f. 
The ſtatute only authoriſes a ſummary 
complaint on account of wrongs done at an 
annual election. The elections which may 
take place during the courſe of the ſubſe- 
quent year, by filling up vacant places, can- 
not therefore be the ſubject of ſuch com- 
plaint 1. 

The 


January 1766, Alexander Young, and others, 
contra Andrew Johnſton, and others. 


＋ 4th June 1747, Counſellors of St Andrew's contra the 
Magiſtrates. 


t 28th February 1754, Andrew Glaſs, and others, 
contra the Magiſtrates of St Andrew's, 
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The wrongs or abuſes that may give riſe 
to complaints, under the authority of the 
ſtatute of the 16th of George II. are of va- 
rious ſorts; and it muſt depend upon the 
particular nature of ſuch abuſes, and the in- 
fluence they may have had, whether they 
will have the effect to operate a total reduc- 
tion of the election, or only to ſet aſide cer- 
tain ſteps thereof. 

Elections of all kinds ought to be free, 
Whatever, therefore, deprives an elector of 
the freedom of his voice is an abuſe. Force, 
or violence, is of courſe a good ground of 
complaint: And it was accordingly found, in 
the caſe of the magiſtrates and town- council 
of Inverkeithing, that the votes of certain 
deacons, given at the ſtair-foot of the 
court-room, ought to be reckoned in the 
ſame manner as if they had been given in 
council, theſe deacons being forcibly debar- 
red from entering the court-room *. And, 
in a later caſe from the ſame borough, where 


| force 


* 29th January 1745. Mr John Cunningham, and o- 
thers, contra Sir Robert Henderion, and others. 
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force was proved to have been uſed upon 
the part of the majority, it was held to be 
ſufficient to annul the election made by 
them . Threats may no doubt have 
the ſame effect, provided they be of ſuch a 
nature as to give a juſt ground of fear; for 
then they are equivalent to force. The 
waylaying of electors, and the enticing them, 
by drinking or otherwiſe, to keep away from 
the election, is likewiſe a juſt ground of 
complaint; but the moſt common of all is 
bribery, which, however much the legiſla- 
ture has endeavoured to prevent it, is but 
too often practiſed, to the imminent corrup- 
tion and deſtruction of the morals of a great 
part of the body of the people. 

To mention all the different complaints 
Which have been brought upon the head of 
bribery, and to ſtate the particular circum- 
ſtances with which each caſe was attended, 
would fill a large volume. I ſhall therefore 
only offer a few obſervations, and lay down 
fome general principles, leaving the reader 

| to 


* 13th March 1761, Captain Haldane, and others, 
entra Admiral Holburn, and others. 
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to conſult the particular caſes that have been 
determined, and to form his opinion, how far 
the proof brought in ſuch caſes was ſufficient 
to juſtify the judgements they received. 
Bribery is practiſed in many ſhapes, but 
may notwithſtanding be properly enough re- 
duced to two different kinds, viz. money 
given, or other good offices done or promiſed 
for the behoof of a corporation in general, 
or given or promiſed to the electors in par- 
ticular. : | 
Of the former there have been ſun- 
dry inſtances. Money has been given for 
the purchaſe of a town- clock, for erecting 
public edifices, or for paying the debts due 
by a borough; and even promiſes of that 
kind, though they never were performed, 
have been held ſufficient to reduce an e- 
lection. I ſhall mention two remarkable 
caſes. th 
Upon the death of the late Sir Hary Er- 
ſkine, who repreſented the boroughs of 
Pitten weem, Anſtruther-Eaſter, Anſtruther- 
Weſter, Crail, and Killrenny, ſeveral candi- 


dates appeared, but they all ſoon quitted the 
| | field, 
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field, except two, Sir John Anſtruther of An- 
ſtruther, and Mr Robert Alexander mer- 
chant in Edinburgh. It was of the utmoſt 
conſequence to both candidates, to get a ſet 
of magiſtrates and counſellors choſen at the 
annual election in September 1765, in whom 

they could confide. Sir John Anſtruther's 
intereſt prevailed in the boroughs of Anftru- 
ther-Eaſter and Crail; but Mr Alexander 
was ſucceſsful in the other three. boroughs 
of Anſtruther-Weſter, Kilrenny, and Pitten- 
weem. Each party accuſed the other of ha- 
ving had recourſe to bribery and corruption, 
and complaints: were accordingly preterred 
to the court of ſeſſion, for ſetting aſide the 
election of magiſtrates and counſellors made 
in each of the five boroughs. 

In the complaint reſpecting the borough 
of Pittenweem, no proof was brought of 
bribes given to individuals; but it appeared 
to the court, that, before the Michaelmas e- 
lection, a bargain or agreement had been en- 

tered into with a leading man in the magi- 
ſtracy, in behalf of the corporation, where- 
by the town's debt was to be paid, provided 


the 
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the town-council would ele& a commiſſion- 
er or delegate to vote for Mr Alexander; 
and, although it was ſtrongly maintained 
from the proof, that this bargain was only 
to hold in the event of the council's being 


unanimous, and that the oath of bribery in- 


troduced by the act of the 2d of George II. 
ſhould not be put at the election of the com- 
miſſioner; that the council were not unani- 
mous; that the oath of bribery was put at 
that election; and that the town*s debt had 
not been paid; the court found, That the 
election of magiſtrates and counſellors of 
the borough of Pitten weem, made on the 
© Ioth day of September 1765, was brought 
© about by the means of bribery and corrup- 
tion; and therefore found the ſame void 
and null, and reduced, decerned, and de- 


clared accordingly *.? It was held a ſuffi- 


cient anſwer to the defence, that the delay 
of performing the agreement by paying the 


town s debt, was owing to the impending 
bribery- 


* 28th January 1767, Peter Ramſay and others contra 
Thomas Martin and others. This judgement was affirms 
ed in the houſe of lords, 27th March 1767. 


\ 
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bribery-oath ; ; that the treaty had operated 
as effeCtually as if it had been actually com- 
pleated; and that, although it was given out 
that the bargain was at an end, in order to 
make way for the taking of that oath, it 
was ſtill underſtood and believed by the ma- 
giſtrates and counſellors, that the agreement 
would be fulfilled. 

The other caſe happened ſoon after. Two 
candidates having ſtarted for the boroughs 
of Haddington, Jedburgh, Dunbar, Lauder, 


and North-Berwick, at the general election 
in 1768, it was of the utmoſt conſequence 


to ſecure an intereſt in Jedburgh, whoſe turn 


it was to be the preſiding borough, and of 
courſe to have the caſting or deciſive voice, 


in caſe of an equality. With that view the 
brother of one of the candidates, who ſeems 


to have ſuppoſed, that there was nothing 
criminal in making a preſent to the corpo- 
ration in general, if he abſtained from bri- 
bing individuals, did, upon the 6th of No- 
vember 1766, grant two ſeveral acceptances, 
one for L. 1250 for the uſe and behoof of 
the 
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the town, and another for L. 250 for the uſe 
and behoof of the trades of that town. Theſe 
acceptances were made payable to two of the 
then magiſtrates of the borougb, who, upon 
receiving them, granted an obligation, im- 
porting, that, if the borough did not give its 
vote, at the enſuing general election for Cap- 
tdin Maitland, the brother of the accepter, 
they ſhould be returned; and, of the ſame 
date, an act of council paſſed, and was en- 
tered in the council- books of the following 
tenor: Which day, we the magiſtrates 
and council of the borough of Jedburgh 
* ſubſcribing, being fully in council aſſembled, 
and taking into our conſideration, that ſe- 
«* veral candidates have offered themſelves to 
* repreſent our diſtrict of boroughs next par- 
© hament, and we having a ſpecial regard for 
the Honourable Captain John Maitland, 
< who has ſuffered in the ſervice of his coun- 
©try, and has offered himſelf as a candidate; 
ve do hereby unanimouſly declare, that 
ve are reſolved to ſupport him with our 
© intereſt, at next general election, as we judge 
him a proper perſon to repreſent our u 
0 
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© of boroughs in Parliament; and we have 
ordered our clerk to give him an extract of 
this our reſolution accordingly.” 

Soon after this, and upon receiving advice 
that the tranſaction was illegal, the bills were 
delivered up to the accepter, and the obliga- 
tion which had been granted by the two ma- 
giſtrates, when they received them, was re- 
ſtored. This notwithſtanding, a complaint 
was preferred for ſetting aſide the ſubſequent 
election of magiſtrates and counſellors, which 
took place at Michaelmas 1767. This com- 
plaint was founded upon the tranſaction with 
regard to the bills; and although it was plead- 
ed, Imo, That ſuch tranſaction had no rela- 

tion whatever to the election of magiſtrates 
and counſellors, and only reſpected the vote 
of the borough at the election of the member 
to ſerve in parliament; And, 2do, That it had 
been done away immediately upon its being 
diſcovered that it was illegal ; the court 
ſuſtained the complaint, and, upon a proof, 
reduced the election *. 
1 This 
* 11th March 1768, James Alexander, and others, can- 
ira Thomas Winterrup, and others. 
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This mode of bribery, by giving or pro- 
miſing ſomething to a corporation in general, 
muſt always operate a total reduction of the 
election. The ſame muſt likewiſe happen, 
when a majority of the electors are bribed. 
But what will be the conſequence, if only a 
few individuals are bribed, and a majority of 
uncorrupted electors join with them in vo- 
ting for the ſame magiſtrates and counſellors? 
In ſuch a caſe, it cannot be ſaid that the e- 
lection has been brought about by undue in- 
fluence. It would, therefore, ſeem hard to 
deprive thoſe of their freehold, who had act- 
ed bona fide, or to disfranchiſe the borough 
on account of the tranſgreſſion of a few of 
the former council. It is highly juſt and 
reaſonable to lay aſide the votes of the cor- 


rupted, both bribers and bribed. But, if 


there ſtill remain a majorrty of ſound votes 
in favour of the election, it ought not, in ju- 
ſtice, to be affected by their offences. This 


point occurred in the caſe of Brichen in 1726. 


In the election of new counſellors for the en- 
ſuing year, the votes ſtood, ſix to four. One 

of the ſix immediately acknowledged that 
he 
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he had been bribed by one of the perſons e- 
lected, and that an obligation had been taken 


from him to vote accordingly. Upon this 
ground, the minority inſiſted in a total re- 
duction of the election, as brought about by 
bribery and corruption; but the court con- 
fined the challenge within proper bounds, 
and only * found bribery relevant to annul 
the votes of the bribers and bribed *.“ The 
ſame principle was aſſumed, in determining 
a complaint brought againſt the election of 
the magiſtrates and counſellors of the borough 
of Killrenny, made in 1765 f. 

But, if the magiſtrates elected by the ma- 
jority are liable to be ſet aſide on account of 
bribery, the whole election muſt in all events 
fall to the ground, becauſe there can be no 
council without a magiſtracy. In the caſe of 
Inverkeithing, determined in 1761, the conſti- 
tuent members in the firſt ſtep of election were 


twenty-five, of whom, fourteen voted on the 
b „ 


* 14th January 1727. 
+ January 1767, David Fowler and James 
Miller contra Andrew Baxter, and others. | 
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ide of Admiral Holburn's party, and eleven 
on the fide of Captain Haldane. The latter 
challenged the election made by the former, 
on the heads of force and bribery; and, at 
the ſame time, inſiſted, that the perſons vo- 
ted for by themſelves ſhould be declared legal- 
ly elected. The force being proved, and 
bribery brought home to a few, the election 
made by the majority was totally ſet aſide; 
but, as the minority had voted Captain Hal- 
dane, who was proved guilty of bribing, to 
be provoſt, and two perſons to be bailies who 
had been actually bribed, they were held to 
be thereby diſqualified ; and, of courſe, the 
election made by the minority could not be 
declared *. | 
It has been maintained, that a bribe gi- 
ven to a wife to prevail with her huſband to 
vote in a certain way, ſhould be ſufficient to 
ſet aſide the huſband's vote, although he 


was totally ignorant of the bribe given to her. 


But this ſeems unjuſt. The perſon who gave 


5 


* 11th March 1761, Captain Robert Haldane, and o- 
thers, contra Admiral Francis Holburn, and others. 
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the bribe will, no doubt, be diſqualified; but 
it would be hard to forfeit the huſband's 
right, on account of the offence of his wife, 
to which he had no acceſſion. 

We have ſeen that, by the ſtatute of the 2d 
of George II. c. 24 certain penalties and diſ- 
abilities are impoſed, not only upon thoſe who 
receive or taxe money, but even upon thoſe 
who aſk it for their votes, in elections of 
members of parliament. Hence it has 
been queſtioned, Whether thoſe who aſk 
money for their vote in the annual elec- 
tion of magiſtrates and counſellors, but do 
not receive it, ought to be ſet aſide? But, 
although a perſon, by aſking, diſcovers a cor- 
rupt inclination, and may therefore be a pro- 
per object of puniſhment upon conviction, 
ſill he cannot be ſaid to be actually corrupt- 
ed, unleſs he receive; and, although he vote 
for the perſon from whom he aſked, it can- 
not be ſaid that he did fo from undue influ- 
ence, after meeting with a refuſal. Beſides, as 
all penal laws ought to be moſt ſtrictly inter- 
preted, fo the ſtatute now in queſtion relates 
only to the elections of members of parlia- 

24 ment, 
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ment, or of commiſſioners for chuſing bur- 
geſſes, but not to the elections of magiſtrates 
and counſellors of boroughs; and, even in 
the oath which this very ſtatute requires to 
be taken by voters at elections of members 
of parliament, no mention is made of aſking. 
Neither is there a ſingle word relative to 
aſking, in the oath introduced by the act of 
the 16th of George II. which includes the 
caſe of money, or promiſes given for the 
benefit of a borough, as well as money gi- 
ven, or promiſes made, to particular elec- 
tors. | 
It 
* I deliver theſe obſervations, however, with much 
diffidence; becauſe I have been informed, that a 'great 
judge expreſſed different ſentiments upon the point in a que- 
ſtion relative to the reduction of an election of magiſtrates 
and counſellors, a few years ago. If, indeed, any circum- 
ſtances appear, from which it may be gathered, that the 
refuſal was only made, in order to guard againſt an ob- 


jection, and that the aſker truſted to the honour of the 
candidate, and expected that his requeſt would ſtill be com- 


plied with, the caſe is different from that which I meaned 
to tate. There he a&s under an undue influence ; and, 
on that account, his vote may, perhaps with juſtice, be 
ſet aſide. Wo, 
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It has been often ſet up as a defence a- 
gainſt complaints for reducing elections 
made by a corrupt majority, that the com- 
plainers were barred from inſiſting per/onal: 
exceptione, by being themſelves equally guil- 
ty of corruption. A defence of that fort 
ought not, however, to be ſuſtained. The 

law allows any conſtituent member of the 
meeting to complain ; the complaint muſt, 
therefore, proceed, and the election, if the 
fruit of bribery, muſt be ſet aſide. But the 
election made by the complainers will not in 

that cale be declared. 
It has been made a queſtion, Whether a- 
ny of thoſe who are called as defenders to a 
t complaint for reducing an election of magi- 
; ſtrates and counſellors, can be brought as 
witneſſes upon the part of the complainers? 


: and the court of ſeſſion has frequently found, 
5 that they may be called, and muſt give evi- 
© dence, with regard to what they know of o- 


thers ; but that they are not obliged to an- 
I {wer to what may infer turpitude againſt 
: themſelves. 


Y 4 When 
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When an election of magiſtrates and coun- 
ſellors is reduced, or, by reaſon of diſtur- 
bances in the country, or ſome other cauſe, 
could not be made at the uſual time, no new 
election can take place till the king grant a 
warrant for that purpoſe. Theſe warrants 
are of different kinds, according to his Ma- 
jeſty's pleaſure at the time. Sometimes the 
burgeſſes in general are allowed a poll-elec- _ 
tion; at ,other times, the magiſtrates and | 
counſellors of the former year are appointed 
to name the new magiſtracy and council : 
and, in the caſe of the town of Perth, in 
1716, the power of nomination was com- 
mitted to the former magiſtrates alone, with- 
out the concurrence of the council. 

In 1745, there was no election of magi- 
ſtrates and counſellors made in the borough 
of Montroſe, the rebels being then in poſ- 

ſeſſion of that part of the country. Upon the 
| I6th of June 1746, a warrant was granted 
by his late Majeſty in council, ordering the 

magiſtrates and counſellors for the former 
year to proceed, on the 1oth of July, to the 
election of others, in the ſame manner they 


ought 
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ought to have done, if they had not been 
prevented by the rebellion, and appointing 
the perſons ſo eleCted to ſerve till the ordi- 
nary time of the annual election. Before 
the diet of election came, three of the coun- 
cil were apprehended on ſuſpicion of trea- 
ſonable practices, and committed to the tol- 
booth of Perth, in virtue of a warrant iſſued 
by the late Duke of Cumberland; and, by 
their abſence, the party which otherwiſe 
would have been the minority carried the 
election. This appeared from the declara- 
tions of the impriſoned counſellors, which 
were produced at the election; and a com- 
plaint having been preferred to the court of 
ſeſſion, ſetting forth, that the warrant for 
impriſonment had been impetrated upon a 
falſe information, fraudulently exhibited to 
his Royal Highneſs, in order that theſe three 
electors might be detained from the meet- 
ing, and therefore praying, that the election 
made by the majority ſhould be reduced, 
and the election made by the complainers 
ſhould be declared; an objection was mo- 
yed to the juriſdiction of the court; and it 

| was 
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was pleaded, That, as the election had been. 
made in virtue of a warrant from the king 
in council, its validity was not cognoſcible in 
any court of law. In anſwering this objec- 
tion, it was admitted, that, when the king 
appoints a poll-election, and names com- 
miſſioners to take the poll, and to make a 
report to his Majeſty in council, the courts 
of law cannot interfere ; but it was pleaded, 
that the caſe was very different, when his 
Majeſty ſimply authoriſed the former coun- 
cil to chuſe a new council, that being in ef- 
fect only a prorogation of the diet of elec- 
tion. This diſtinction was approved of by the 
bench, where it was obſerved, that, in the 
particular caſe then before the court, the eld 
council were not made judges, but electors, 
which entirely diſtinguiſhed it from that of 
a poll- election, where certain perſons are ap- 
pointed commiſſioners, to take the votes of 
thoſe who claim to poll, and to judge how 
far ſuch perſons have a right to vote, in 
terms of the warrant. It was likewiſe, in 
in this caſe, objected, that ſummary com- 
plaints were only competent againſt annual 
elections; 
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n but to this it was held as a ſul 
cient anſwer, that the meaning of the term 
annual election,“ is the election made for 
ſuch and ſuch a year, though not made at 
the ordinary time *. 

When a warrant is granted for a poll- 
election, it is generally directed to the ſhe- 
riff of the county within which the borough 


lies, and to the ſheriffs of the two neigh- 
bouring counties f. 


S E G TI ON II. 


Of the Aae of electing the Repreſentative 
* the Boroughs, 


ACH ſheriff to whom a writ is iſſued 
muſt, immediately upon its coming to 
his hands, indorſe upon the back of it the 


* 17th February 1747, James Coutts, and others, contre 
David Doig, and others. 
+ The reader will find a copy of the warrant for a poll. 


election, in the borough of Anſtruther-Weſter, in the Aps 
pendix, No. 11. 
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day he receives it; and, within four days 
after, muſt make out a precept to each bo- 
rough within his juriſdiction, reciting the 
contents and date of the writ, and command- 
ing each of them to elect a commiſſioner, 
and to order ſuch commiſſioner to meet at 
the preſiding borough of the diſtrict (which 
muſt be named in the precept / upon the thir- 
tieth day after the teſt of the writ, or the 
next day, if it tall upon a Sunday, for the 


purpoſe of chuling a burgels to ſerve in par- 
liament. The ſheriff muſt likewiſe cauſe 


' theſe precepts to be delivered within the four 
days to the chief magiſtrates reſiding in the 
boroughs for the time; and, if he neglect 
his duty in theſe particulars, he, for every 
offence, forfeits L. 100 Sterling, to any ma- 
giſtrate of the borough, whole precept has 
not been timeouſly delivered, who ſhall ſue 
for the ſame *. 

The magiſtrate to whom the precept 1s 
delivered muſt, in like manner, indorſe upon 
within 


* 16to Annae, cap. 6.4 5. 7mo Geo. II. cap. 16.4 5. 
Gto Geo. II. cap. 11. < 40. A Form of the ſheriff's pre 


cept is to be found in the Appendix, No. 12. 
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its back the day it came to his hands, and, 
within two days after, muſt call a meeting 
of the council of the borough, by giving 
notice perſonally, or leaving notice at the 
dwelling houſe of every counſellor then re- 
ſiding within it T. And, in caſe he negle& 
to do ſo, he, for every offence, forfeits L. 100, 
to any magiſtrate or counſellor of the bo- 
rough who ſhall ſue for the ſame 4. 

The council being thus called, appoint a 
peremptory day for the election of a com- 
miſſioner to go to the preſiding borough of 
the diſtri, to chuſe a burgeſs to ſerve in 
parliament. Two free days muſt, however, 
intervene, between the meeting of council 
which appoints the day for clecting the 
commiſſioner, and the day on which ſuch e- 
leckion is to be made g. 

The council being met upon the day ap- 
pointed, the precept 1s produced and read; 
after which the act of the 2d of George II. 

1s 


+ 7mo Geo. II. cap. 16.$ 5. 16to Geo, II. cap. 11. 
941. | 

+ i16to Geo. II. cap.11.4 42. 

$ 16to Geo. II. cap. 11. 942 
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is likewife publicly read. The magiſtrates 
and counſellors next qualify to government, 
by taking and ſubſcribing the oath of alle- 
giance, and ſubſcribing the aſſurance, and 
by taking and ſubſcribing the oath of abju- 
ration, if put by any member of the meet- 
ing. 

This being done, the clerk of the borough 
takes the following oath, which is admini- 
ſtered to him by any of the magiſtrates, or, 
in their abſence, by any two of the council: 
© I A. B. do ſolemnly ſwear, That I have not, 
directly or indirectly, by way of loan, or o- 
© ther device whatſoever, received any ſum or 
* iums of money, office, place, or employ- 
© ment, gratuity or reward, or any bond, 
© bill, or note, or any promiſe of any ſum or 
© ſums of money, office, place, employment, 
© or gratuity whatſoever, either by myſelf, 
© or any other to my uſe, or benefit, or ad- 
vantage, to make out any commiſſion for 
© commiſſioner for chuſing a burgeſs; and 
© that I will duly make out a commiſſion to 
the commiſſioner who ſhall be choſen by a 


majority of the town=council aſſembled, 
and 
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* and to no other perſon. So help me 
God *. 

The following oath muſt likewiſe be ta- 
ken, by every member of the meeting, if re- 
quired by any one member preſent. IA. 
B. do ſolemnly ſwear, that I have not, di- 
rectly or indirectly, by way of loan or o- 
ther device whatſoever, received any ſum, 
© or ſums of money, office, place, employ- 
ment, gratuity, or reward, or any bond, 
bill, or note, or any promiſe of any tum or 
« ſums of money, office, place, employment, 
or gratuity whatſoever, either for myſelf, 
or any other to my uſe, or benefit, or ad- 
© vantage, or to the ule, benefit, or advan- 
tage of the city or borough of which I am 
da magiſtrate, counſellor, or burgeſs, in or- 
der to give my vote at this election. So 
help me God f. 

Theſe preparatory ſteps being over, the 
magiſtrates and counſellors preſent give their 
votes; and theſe votes being ſeverally mark- 
ed by the clerk, the minutes conclude, by the 


council 


* 16to Georgii II. cap. 11.4 35. 
+ 16to Georgii II, cap. 11. 4 34 
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council finding the perſon, in whoſe favour 
the majority ſtands, to be their commiſſioner, 
and by ordering the clerk to draw up a com- 
miſſion to ſuch perſon, and to ſign it, and 
to affix to it the common ſeal of the bo- 
rough *, | 

The legiſlature has found it neceſſary to 
guard againſt abuſes in the clerks of the 
royal boroughs, not only by oaths, but by 
the terror of ſevere penalties. It is according- 
ly provided, by the act of the 16th of George 
II. that, if the common clerk of any borough 
ſhall neglect, or refuſe, duly to make out and 
ſign a commiſſion to the commiſſioner e- 
lected by the majority, and afhx thereto the 
ſeal of the borough, or ſhall make out and 
ſign a commiſſion to any other perſon, or 
affix the common ſeal of the borough there- 
to, he ſhall, for every ſuch offence, forfeit 
L. 500 Sterling to the commiſſioner elected 
by the majority, and ſhall alſo ſuffer impri- 
ſonment for the ſpace of ſix calendar months, 
and be for ever after diſabled to hold or en- 


Jo, 


* A form ofa commiſſion is in the Appendix, No. 14. 
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joy the office of common clerk of the bo- 
rough, as effectually as if he were naturally 
dead ®. 8 

This ſtatute alſo impoſes the like penalty 
upon every perſon, other than the common 
clerk of the borough, who takes it upon him 
to act as ſuch, in the election of a commil- 
ſioner to chuſe a burgeſs to ſerve in parlia- 
ment, and makes out and ſigns, or affixes 
the ſeal of the borough to a commiſſion in 


favour of any other perſon than the com- 


miſſioner appointed by the majority T. This 
penalty is likewiſe given to the commiſſion- 
er elected by the majority; but, if the com- 
miſſion be made out to him, though ſigned 
by another perſon than the clerk of the bo- 
rough, the penalty will not be incurred, 
though, as ſhall be ſhown immediately, ſuch 
commiſſion may with propriety be objected 
to at the election of the burgeſs to ſerve in 
parliament. | 

It is not neceſſary that the commiſſioner 
be a reſident, or a trafficking merchant with- 


7, in 


* 16to Georgii II. cap. 1 1. 8 30. Id. ibid. 
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in the borough, or that he be in poſſeſſion 
of any burgage-lands or houſes holding of 
it; nor need any ſuch qualifications be in- 
groſſed in the commiſſion *. 

The commiſſioners from the ſeveral bo- 
roughs of the diſtrict meet together upon the 


thirtieth day after the teſt of the writ, in the 


town-houfe of the preſiding borough, be- 
twixt eleven and twelve before noon, and, 
after production of the precepts from the ſhe- 
riffs, and reading the act of the 2d of George 


II. the commiſſioner from the preſiding bo- 


rough adminiſters. the oaths to government 


to the common clerk of that borough, who 


acts as clerk to the meeting, and makes the 
return to the ſheriff. The clerk next takes the 


following oath: * I A. B. do ſolemnly ſwear, 


That I have not, directly or indirectly, by 
way of loan, or other device whatſoever, 
© received any ſum or ſums of money, office, 
place, employment, gratuity, or reward, or 
any bond, bill, or note, or any promiſe of 
* any ſum or ſums of money, office, place, 

| * employment,. 


* 16to Georgii II. cap. 11. § 29. 
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* employment, or gratuity whatſoever, ei- 
ther by myſelf, or any other to my ule, 
© or benefit, or advantage, to make any re- 
turn at this election of a member to ſerve 
© in parliament; and that I will return to the 
e ſheriff or ſteward the perſon elected by the 
major part of the commiſſioners aſſembled, 
© whoſe commiſſions are authenticated by 
the ſubſcription of the common clerk and 
© common ſeal of the reſpective boroughs of 
© this diſtrict. So help me God *.“ If the 
clerk neglect, or refuſe to take this oath, he 
is thereby diſabled from aQting as clerk to 


the meeting; and the commiſſioners are, in 


that event, empowered and required to chuſe 
another clerk, who becomes immediately 
inveſted with all the powers and authority 
in the meeting, and in returning the member 
choſen by that meeting, which, by law, are 
competent to the clerk of the preſiding bo- 
rough f. | 


The clerk being thus properly qualified 


to act, the commiſſioners produce their re- 
Z 2 ſpective 


* 


* 16to Georgii II. cap. 11.4 35. 
+ x6to Georgi II. cap. 11.4 36. 
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ſpective commiſſions, which are read; and, 
if objections are made to any of them, or 
any proteſts are taken, theſe objections or 
proteſts ought regularly to be marked in the 
minutes. If any perſon to whom no com- 
miſſion has been granted in manner above 
mentioned, appear, and inſiſt that he was 
duly elected a commiſſioner from any bo- 
rough of the diſtrict, he muſt be admitted to 
the meeting, and, upon his taking the oaths 
required by law, which the clerk is empow- 
ered to adminiſter, and declaring for whom 
he would have voted, if he had got an au- 
thentic commiſſion, the clerk muſt inſert 
ſuch declaration in the minutes. This is 
ordered, that, in caſe of any unfair play in 
making out the commiſſions, it may be 
known in the houſe of commons for whom 
the commiſſioner appointed by the majority 
of the towyn- council would have voted, had 
the clerk of the borough performed his duty, 
by making out, ſigning, and affixing the 
ſeal of the borough to a commiſſion in his 
favour. But the clerk of the preſiding bo- 


rough, who is the returning- officer, is not 
left 
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left at liberty to pay any regard to ſuch de- 


clarations, however much he may have rea- 
fon to be convinced that the perſon who fo 
declares was truly choſen by the majority of 
the council, and that it was through the fault 
of the clerk alone that he was prevented from 
producing a proper commiſſion, This re- 
turning officer is merely miniſterial ; he has 
no power to judge of what is right or wrong; 
he muſt literally obey the dictates of the 
ſtatutes, and is debarred from admitting the 
votes of any but thoſe who produce com- 


miſſions authenticated by the ſubſcription of - 


the common clerk and the common ſeal 
of the boroughs within the diſtrict. He 
muſt return to the ſheriff the perſon e- 
lected by the major part of the commil- 
ſioners aſſembled, whoſe commiſſions are 
ſo authenticated; and, if he neglect, or re- 
fuſe to return ſuch perſon, or it he return 
any other perſon, he, for every ſuch offence, 
forfeits L. 500 Sterling to the candidate e- 
lected by the majority of the commiſſioners, 
and is alſo ſubjected to ſix calendar months 
impriſonment, and becomes for ever after 


diſabled to hold or enjoy his office of elerk 
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of the preſiding borough, as if he were na- 
turally dead *. 


The 


* 16to Georgii II. cap. 11. 4 30. I ſhall here mention a 
caſe, which, though it never received a determination, 
was the ſubje& of much converſation at the time it hap- 
pened. In the election of a burgeſs to ſerve in parliament 
for the diſtri&t compoſed of the boroughs of Anſtruther- 
Eaſter, Anſtruther-Weſter, Pittenweem, Crail, and Kil- 
renny, upon a vacancy that happened in 1765 by the 
death of Sir Harry Erſkine, three of theſe boroughs 
were in the intereſt of Mr Robert Alexander, and 
the other two in the intereſt of Sir John Anſtruther. Of 
the boroughs which favoured Mr Alexander, Pittenweem 
was one; and, at the election of a commiſſioner for that 
borough, 17 members of the town-council voted for him, 
and three for Mr Durham of Largo; but the whole twen- 
ty ſigned an order to David Anderſon, the clerk of the 
borough, to make out a commiſſion immediately in Mr 
Alexander's favour. A commiſſion was accordingly ex- 
tended, and ſigned by the clerk, in preſence of the coun- 
cil; but, when he was deſired to affix the common ſeal of 
the borough to it, he pretended that the ſeal had been ab- 
ſtracted from him. Upon this the council, knowing that 
Anderſon and his family were ſtrongly in the intereſt of 
Sir John Anſtruther, and ſuſpecting that ſome trick 
was intended, cauſed Anderſon affix to the commiſ- 
ſion an impreſſion of the town's ſeal, which was then 


taken from a blank burgeſs-ticket for that purpoſe. — 
The 
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The commiſhoners from the ſeveral bo- 
roughs, before proceeding to give their votes 
in the election of a burgeſs to repreſent the di- 
f f 4 ſtrict 


The ſeal of the borough, which had been put into the 
hands of one of Sir John Anſtruther's friends, was ſoon 
after reſtored to the magiſtrates; but, Anderſon having 
abſconded and kept out of the way, the magiſtrates and 

town - council did, upon the 16th of January 1766, de- 
| prive him of his office, as guilty of breach of truſt, and 
appointed William Walker to be clerk in his place. Mr 
Walker accepted of the office; and having taken into his 

cuſtody the ſeal of the borough, and the records of coun- 
cil, he was ordered to extract from the minutes of elec- 
tion, and to give out to Mr Alexander, one or more com- 
miſſions, if he ſhould bę required ſo to do, and to ſign 
ſuch commiſſions, and affix the ſeal of the borough to 
them. Mr Walker was likewiſe appointed to affix the 
ſeal of the borough to the commiſſion in Mr Alexander's 
favour, which had formerly been ſigned and ſealed by An- 
derſon. This was accordingly done; and, in order to 
remove all pretence for cavil or diſpute, a ſecond extract 
or commiſſion was likewiſe made out from the minutes f 
election, and was ſigned and ſealed by Mr Walker in 
preſence of the meeting of the council. 

The meeting of the commiſſioners for electing the bur- 
geſs to ſerve in parliament was held at Anſtruther-Eaſt- 
er, which was the preſiding borough, upon the 17th of 
January 1766. Mr Alexander attended that meeting, 
and producing both commiſſions, voted for himſelf. The 

commiſſioners 
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ſtrict in parliament, muſt: take the oaths to 
government, and likewiſe the oath of bribery 
introduced by the act of the 2d of George II. 


commiſſioners from Anſtruther-Weſter and Kitrenny, like- 
wiſe voted for him; and the commiſſioners from the other 
two boroughs voted for Sir John Anſtruther. No other 
commiſſion was produced from the borough of Pitten- 
weem, but ſeveral objections were made by the commiſ- 
ſioner from the preſiding borough to both the commiſ- 
ſions produced by Mr Alexander. To theſe objections it 
was anſwered in general, that the clerk of the preſiding 
borough was bound by his oath and the duty of his office, 
to ſuſtain the vote of every perſon who produeed a com- 
miſſion, authenticated by the ſubſcription of the common 
| clerk, and by the ſeal of the borough by whom ſuch com- 
miſſion was granted, and as Mr Alexander had undoubt- 


edly produced a commiſhon ſo authenticated, his vote 


could not be rejected. This notwithſtanding, the commiſ- 
ſioner from the preſiding borough claimed a caſting or 
deciſive vote, as if there had been an equality, and having 
given that vote in favour of Sir John Anſtruther, James 
Chriſtie writer in Edinburgh, who had only two days be- 
ſore been appointed common clerk to the preſiding bo- 
rough, upon the reſignation of the former clerk, (whoſe 
ſcruples could not be overcome, notwithſtanding his ha- 
ying received favours upon former occaſions from Sir 
John Anſtruther's family) thought proper to return Sir 
John to the ſheriff, who, in conformity to his duty, an- 
nexed that return to the writ, 


My 


0 
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if fo required; after which they give their 
votes, and the minutes being ſigned by the 
preſes and clerk, the meeting is thereupon 
diſſolved. 

I have already mentioned, that, by the act 
of the Scotch parliament 1707, it was or- 
dered, that, when the votes of the commiſ- 
ſioners of boroughs, met to chuſe repreſen- 
tatives from their ſeveral diſtricts, ſhould be 
equal, the preſident of the meeting ſhould 
have a caſting or deciſive vote, beſides his 
vote as commiſſioner of the borough from 
which he is ſent, and that the commiſſioner 
from the eldeſt borough ſhould preſide in 

191 | the 


Mr Alexander not only petitioned the houſe of com- 
mons, but likewiſe preferred a complaint to the court of 
ſeflion againſt Chriſtie, upon the clauſe of the ſtatute of 
George II. above taken notice of. He was, however, af- 
terwards prevailed with to withdraw his petition to the 
houſe of commons; and no judgement was pronounced in 
the complaint againſt Chriſtie. But every one who will 
attend to the printed pleadings in that caſe, mult be ſa- 
tisfied that Chriſtie had been guilty of a falſe return, 
and had of courſe ſubjected himſelf to the penalty and 
diſqualification inflicted by the, ſtatute upon ſuch offend- 
ers. 
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the firſt meeting, and the commiſſioners from 
the other boroughs in the diſtrict preſide af- 
terwards by turns, in the order they were 
called in the rolls of the parliament of Scot- 
land. By the Britiſh ſtatute 6to Annae, c. 
6. it was likewiſe enacted, that, in the caſe 
of a vacancy happening during the time of 
parliament, by death or diſability, the bo- 
rough which preſided at the election of the 
deceaſed or diſabled member ſhould preſide 
at the new election. No proviſion was, 
however, made, in caſe of the abſence of the 
commiſſioner from the preſiding borough : 
It was therefore ordered, by the act of the 16th 


George II. that, if the commiſſioner from the 


preſiding borough ſhould be abſent, or re- 
fuſe to vote in the election of a burgets, the 
commiſſioner from the borough which pre- 
ſided at the laſt election, and, in the caſe of 
his abſence or refuſal to vote, the commiſ- 
ſioner from the borough which preſided at 
the election preceding the laſt, and, in caſe 
he ſhould likewiſe be abſent, or refuſe 10 
vote, the commiſhoner from the borough 
which preſided laſt but two, ſhould have, in 

theſe 


05 2 
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theſe reſpective caſes, beſides his own vote, 
the caſting or deciſive vote. 

There is no expreſs enactment of the le- 
giſlature with regard to a caſe which hap- 
pened a few years ago, and may happen a- 
gain. We have already ſeen, that the elec- 
tion of magiſtrates and counſellors of the 
town of Jedburgh, made at Michaelmas 
1767, was ſet aſide by the court of ſeſſion, 
upon the 11th of March 1768. That bo- 
rough could therefore ſend no commiſſioner 
for chuſing a burgeſs at the enſuing gene- 
ral election, which took place ſoon after; 
and as it was its turn to preſide, if it had 
been in a capacity to appoint a commiſſion- 
er, great doubts aroſe, not only with regard 
to the place where the election ſhould be 
made, but alſo, whether the commiſſioner 
from the borough of Haddington, which 
had preſided during the former parliament, 
or the commiſſioner from Dunbar, whoſe 
turn it was to preſide after Jedburgh, ſhould 
have the caſting vote in caſe of an equality, 
a queſtion of conſiderable importance to the 
candidates, Dunbar and North-Berwick be- 


ing 
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ing in the intereſt of Colonel Warrender, 
and Haddington and Lauder in the intereſt 
of Captain Maitland. 

Dunbar contended, that the borough of 
Jedburgh was annihilated by the judgement 
of the court of ſeſſion, ſetting aſide the election 
of its magiſtrates and counſellors, and that, 
of courſe, the right of preſiding fell to de- 
volve on Dunbar, as the next in rotation, 
and demanded of the ſheriff of Eaſt-Lothian 
to iſſue his precepts accordingly. Hadding- 
ton, on the other hand, maintained, that, 
though the council of Jedburgh was redu- 
ced, yet the borough itſelf ſtill ſubſiſted, and 
fell to be the place of election, and the clerk 
thereof to be the returning officer ; and that, 
in the abſence of a commiſhoner from that 
town, the right of preſiding devolved on the 
commiſſioner from Haddington, as being 
the laſt preſiding borough, in terms of the act 
of the 16th of George II. 

The ſheriff of Eaſt-Lothian, in 3 


cepts which he iſſued to the three boroughs 
lying within his juriſdiction, viz. Dunbar, 


Haddington, and North-Berwick, named 
Dunbar 
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Dunbar as the preſiding borough ; but the 
ſheriff of Berwick-ſhire, within which Lau- 
der is ſituated, did not name the prefiding 
borough in his precept; and contented him 
ſelf with requiring the council, to whom the 
precept was directed, to name the preſiding 
borough and place of election in the com- 
miſſion to be granted by them. 

Each of the boroughs of Haddington and 
Lauder named commiſſioners to go to Jed- 
burgh, upon the 3oth day after the teſt of 
the writ, and there to elect a burgeſs to ſerve 
in parliament. But, as they underſtood that 
Dunbar and North-Berwick intended to 
make an election at Dunbar, they likewiſe 
appointed commiſſioners to go there, and vote 
at ſuch election under proteſt; and, upon the 
ſuppoſal, that, if the place of election could 
be at all altered from Jedburgh, it fell to 
be at Haddington, they alſo appointed other 
commiſſioners to attend at that borough, and 
to make an election there on the ſame day. 

Three elections were accordingly made up- 
on the 1 ith of April 1768. Commiſſioners 
from Haddington and Lauder met, both at 

Jed- 
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Jedburgh and Haddington ; and, at both 
theſe places, elected Captain Maitland to be 
member for the diſtrict. The common clerk 
of the town of Jedburgh having refuſed to 
act, the commiſſioners choſe another perſon 
to officiate in his place; and a return having 
been made by the clerk ſo elected of Cap- 
tain Maitland, as the member for the diſtrict, 
the ſheriff of Roxburgh, within whoſe juriſ- 
diction Jedburgh lies, annexed that return 
to the writ which had been iſſued to him 
from chancery. At Haddington the com- 
mon clerk acted, and likewiſe returned Cap- 
tain Maitland to the ſheriff of Eaſt-Lo- 
thian. 

At Dunbar, commiſſioners ten from 


the whole four boroughs; and the commiſ- 


ſioners from Haddington and Lauder voted, 
under proteſt, for Captain Maitland, as did 
the commiſſioners of Dunbar and North- 
Berwick for Colonel Warrender. Each of 
the boroughs of Haddington and Dunbar 
likewiſe claimed the caſting or deciſive vote; 
but the common clerk of Dunbar returned 
Colonel Warrender as aul elected, and the 


ſheriff 
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ſheriff of Eaſt-Lothian annexed that return 
to his writ, without paying any regard to 
the return made by the common clerk of 
Haddington. 

Captain Maitland preferred a petition to 
the houſe of commons, complaining of the 
return of Colonel Warrender ; but a com- 
promiſe having afterwards taken place, that 
petition was withdrawn, and Colonel War- 
render ſat as member for the diſtri, until 
his ſeat was vacated by his accepting a place, 
when a writ was iſſued for a new election. 

Colonel Warrender again appeared as a 
candidate; but was oppoſed by Captain 
Charles Ogilvie, who had obtained the inte- 
reſt of the two boroughs of Haddington and 
Lauder. | 

Upon this occaſion, no commiſſioners 
were ſent to Jedburgh or Haddington, as at 
the general election ; but, at the meeting for 
election held at Dunbar, the commiſſioner 
from Haddington, who, along with the com- 
miſſioner from Lauder, voted for Captain 
Ogilvie, again claimed the caſting vote; 
but the common clerk of Dunbar ha- 
ving, as formerly, returned Colonel War- 


render, 
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render, the ſheriff annexed that return to the 
writ. Captain Ogilvie petitioned the houſe 
of commons; and the queſtion having been 
deliberately tried before a committee of the 
houſe, named in terms of the 1oth of his 
preſent Majeſty, cap. 16. * Colonel Warren- 
der was found to be duly returned. 

| | The 


* Formerly, all controverted elections were deter- 
mined by the houſe of commons in a full meeting of the 
houſe; but, ſundry inconveniencies ariſing therefrom, a 
new method of procedure was laid down by the act now 
quoted. When a petition is preſented, complaining of 
an undue election or return, a day is appointed for taking 
it into conſideration; and how ſoon there are a hundred 
members in the houſe upon that day, the doors are 
locked, and the names of all the members in the houſe, 
written or printed on diſtin& pieces of parchment or pa- 
per, being put, in equal numbers, into ſix boxes or glaſſes, 
the clerk draws from theſe boxes or glaſſes, alternately, 
theſe pieces of parchment or paper, until forty-nine names 
of the perſons then preſent be drawn. This being done, 
the petitioners, or their agents, name one, and the ſitting 
members, or their agents, another, from among the mem- 
bers preſent, to be added to the forty-nine fo drawn by 
lot. The door of the houſe is then opened, and liſts of 
the forty-nine members, ſo choſen by lot, being given to 
the petitioners, or their agents, and the agents for the ſit- 
ting members, they immediately withdraw, and alternate- 
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The procedure ſubſequent to the meeting 
of the commiſſioners from the ſeveral bo- 
roughs of the diſtrict, is ſimilar to that 
which takes place in the election of repre- 
ſentatives of (hires. The clerk of the pre- 
ſiding borough returns the perſon elected by 
the majority of the commiſſioners to the 
ſheriff within whoſe juriſdiction that bo- 
rough is ſituated. That return muſt be an- 
nexed by the ſheriff to the writ. And, in 
the event of his neglecting, or refuſing to 
do fo, or of his annexing to the writ a re- 
turn made by any other perſon, he, for e- 
very ſuch offence, forfeits the ſum of L. 500 


Sterling to the candidate returned by the 
A a clerk 


Iy ſtrike off one of the forty- nine, until the number be re- 
duced to thirteen; after which, the thirteen ſo remain- 
ing, together with the two members nominated as above, 
are ſworn at the table, to try the matter in the petition re- 
ferred to them, and to give a true judgement, according 
to the evidence. A day is then fixed by the houſe for the 
meeting of this ſelect committee, which muſt be within 
twenty-four hours of their appointment, unleſs a Sunday 
or Chriſtmas-day intervene; and whatever determination 
they make, is final between the parties to all 1 intents and 


8 
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clerk of the preſiding borough, to be reco- 
vered by him, or his executors, by ſumma- 
ry complaint before the court of ſeſſion. 
Hitherto I have only mentioned: what 
takes place in the different diſtricts, conſiſt- 
ing of ſeveral boroughs; but, as the city of 
Edinburgh does itſelf ſend a member to par- 
lament, the proceſs there is ſhorter. They 
have no occaſion to chuſe a commiſſioner 


for electing the member. The ſheriff of 


the county, by his precept, directed to the 
magiſtrates and town-council, requires them 
to elect their repreſentative, and the town- 
clerk returns the perſon choſen by them to 
the ſheriff “. 


8 E C- 


* The form of the ſheriff's annexing to the writ the re- 
turn made by the clerk of the preſiding borough, is te 
be ſeen in the Appendix, No. 14. 


:! 0! 7— Ga. 


S 1 4 Q+N III. 


$ 


Of the Qualifications neceſſary to entitle a 
Perſon to be elected a Burgeſs to ſerve in 


Parliament. 


E have ſeen, that commiſſioners 
from ſhires muſt be poſſeſſed of a 
freehold within the counties which they re- 


preſent. There is, however, no neceſſity 


that a perſon who repreſents the city of E- 
dinburgh, or any of the fourteen diſtricts 
into which the other boroughs are divided, 
be poſſeſſed of any property within theſe 

boroughs. 5 
By an act of the 11th parliament of 
James VI. * it was ordained, That there 
« fall be na confuſion of perſones of the three 
« eſtaites ; that is to ſay, na perſon fall take 
© upon him the function, office, or place of 
all the three eſtaites, or of twa of them; 
bot ſall only occupy the place of that ſelfe 
A a 2 © eſtait 
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* eſtait quhairin he commonly Profeſſes him- 
«© ſelf to live, and quhairof he takes his ſtyle.” 
Sir George M*Kenzie, in his obſervations on 
this act, ſays, that, parliament having grown 
very factious in the time of Queen Mary, 


the popiſh and proteſtant party contending 


who ſhould prevail, ſuch of the popiſh bi- 


ſhops, or other church-dignataries, as were 


poſſeſſed of lands and heritages claimed two 
votes, one as churchmen, and another as 


barons; and that the firſt part of this ſta- 
tute, diſcharging any perſon to take upon 
him the office of all the three eſtates, or any 
two of them, was made to prevent ſuch at- 
tempts for the future. He is indeed a little 
difficulted what to make of the laſt words; 
but ſuppoſes, that it was thereby intended to 
keep barons, who could not get themſelves 
ſent to parliament from ſhires, from being 
choſen as burgeſſes. The ſame author like- 
wiſe tells us, that, by ſome late acts of bo- 
roughs, all burgeſſes were diſcharged, under 
certain penalties, from electing gentlemen 
to repreſent them in parliament ; and refers 
to an unprinted act, paſſed in the 3d parlia- 

| ment 
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ment of Charles II. by which it was deter- 
mined, that only actual trading merchants 
could repreſent boroughs in parliament. 
None of theſe regulations, however, took 
effect. It was cuſtomary, before the union, 
to chuſe lawyers, and other learned gentle- 
men, to repreſent the boroughs; and now 
no other qualification is neceſſary to entitle 
one (who is not diſabled by the ſtatutes re- 
ferred to in the fifth ſection of the preceeding 
title) to repreſent a diſtrict of boroughs, than 
that he be admitted a burgeſs of one or o- 
ther of the boroughs of which that diſtrict 
is compoled. 


N. B. Since the foregoing ſhetts went to 
the preſs, the court of ſeſſion have ad- 
hered to their interlocutor, allowing 
the proof in the caſe of Mr Gordon 
of Whitely, mentioned in p. 1 30. 


A P PRE N DI X 
NUMBER L 


LIST of all the Royar BoRovucas in 
Scotland, as divided into their ſeveral 
Claſſes or Diſtricts; in which the Prece- 
dence of the Boroughs of each Diſtrict is 
obſerved, according to the Order in which 
they were called in the Rolls of the Par- 
liament of Scotland. 


EDINBURGH, 3. Elgin 
Diſtrict 1. Tain Banff 
Ding wall Cullen 
Dornoch EKintore 
Wick Inyerury. 
Kirkwall. 8 
4. Aberdeen 

2. Inverneſs Montroſe 
Nairn Brechin 
Forres Aberbrothock 
Fortroſe. Inverbervie. 
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5. Perth 
Dundee 
St Andrew's 
Coupar 
Forfar. 


6. Anſtruther-Eaſter 
Pittenweem 
Crail 


Anſtruther · Weſter 


Kilrenny. 


7. Dyſart 
Kirkcaldie 
Burntiſland 
Kinghorn. 


8. Stirling 
Inverkeithing 
Dunfermline 
Culroſs 


Queensferry. 
9. ü Glaſgow 
Dunbarton 


Renfrew 
Rutherglen. 


10. Haddington 
Jedburgh 
Dunbar 
North Ber wick 
Lauder. 


11. Linlithgow- 
Selkirk 
Lanark 
Peebles. 


12. Dumfries 
Kirkcudbright 
Annan 
Lochmaben 


13. Wigton 
Whithorn 
New-Gallowap 

Stranrawer, 


14. Ayr 
Irvine 
Rothſay 
Inveraray 
Campbelton. 


4 


NUMBER 
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NUMBER II. 
FoRM of a Proxy by a Peer. 


1 | by virtue of the power 
allowed by act of parliament to the peers of Scot- 
land, to make proxies for nominating and appointing 
peers whom they ſhall judge fitteſt to fit and vote in the 
houſe of peers of the parliament of Great Britain, and in 
obedience to his Majeſty's proclamation, charging and 
commanding all the peers of Scotland to meet at Holy- 
roodhouſe in Edinburgh on next, to 
nominate and chuſe the ſixteen peers for Scotland, to ſit 
and vote in the houſe of peers of the enſuing parliament 
of Great Britain, do, by theſe preſents, nominate and ap- 
point | to be my proxy or attorney 
to the effect under-written, giving, granting, and com- 
mitting full power and commiſſion to my ſaid proxy, for 
me, and in my name, to appear at the enſuing meeting 


of the peers of Scotland, at Holyroodhouſe aforeſaid, for ' 


electing ſixteen peers of Scotland, to fit and vote in the houſe 


of- peers. of the enſuing parliament of. Great Britain, and. 


to do every thing relating thereto, as fully, and in every 
reſpect, as I might or could do myſelf, were I perſonally 
preſent. In witneſs whereof, I have ſubſcribed theſe pre- 
ſents, wrote on ſtampt paper, by - at 
„ the day of 
before theſe witneſſes, &c. 
| NUMBER 
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NUMBER Ill. 
FoRM of a ſigned Liſt by a Peer. 


1 by virtue of the powers allow- 
ed by a& of parliament to the peers of Scqtland, to 
ſend liſts of peers whom they ſhall judge fitteſt to ſit and 
vote in the houſe of peers of the parliament of Great Bri- 
tain, and in obedience to his Majeſty's proclamation, 
charging and commanding all the peers of ScoUane to 


meet at Holyroodhouſe in Edinburgh, on 
next, to-nominate and chuſe the ſixteen peers for Scotland, 


to ſit and vote in the houſe of peers in the enſuing par- 

liament of Great Britain, do, by this my liſt, name [here 

the names of ſixteen peers are inſerted] to fit and vote in 

the houſe of peers of the enſuing parliament of Great Bri- 

tain. In witneſs whereof, I have ſigned and ſealed theſe 

preſents, at . the day of 
before theſe witneſſes, &c. 


Addrefed thus: 

To the Lord Clerk Regiſter, in that part of Great Bri- 
tain called Scotland, or to his deputy or deputies officia- 
ting at the enſuing meeting of the peers of Scotland, at 
Holyroodhouſe, for chuſing the ſixteen peers for Scot- 


land. 
NUMBER 


ATPFEND IE aw 


MMU MBE R IV. 


Form of a Certificate by a Sheriff, of a 
Peer's having qualified himſelf to grant a 
Proxy, or ſend a ſigned Lift. 


I | | Eſq; advocate, ſheriff- 
depute of the ſheriffdom of do 
certify and declare to the peers of Scotland, to be aſſem- 
bled in his Majeſty's palace of Holyroodhouſe at Edin- 
burgh, upon the day of next, 
betwixt the hours of twelve and two in the afternoon, to 
nominate and chuſe the fixteen peers to fit and vote in 
the houſe of peers in the enſuing parliament of Great 
Britain, That the Right Honourable 
appeared before me in a fenced court, held 
by me at this day, where I did tender 
to him the oaths of allegiance and ſuptemacy, and decla- 
ration againſt popery on paper, and oath of abjuration 
on parchment, which oaths and declaration the ſaid 
did repeat, ſwear, and ſubſcribe; 
and 1 have herewith returned the ſaid oaths and declara- 
tion ſo taken and ſubſcribed as ſaid is, as by the act of 
parliament made in that behalf is directed and appointed. 
In witneſs whereof, I have ſigned and ſealed theſe pre- 
ſents, at the day of 
and of his Majeſty's reign the year. 
| NUMBER 
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CERTIFICATE or Return by the Clerk-Re- 
giſter, or Clerks of Seſſion of the Sixteen 
Peers choſen. 


T Holyrood-houſe in Edinburgh, the 
day of in obedience to his Maje- 


ſty's royal proclamation, of the date, at St James's, the 


day of | commanding all the 
peers of Scotland to aſſemble and meet at this place this 
day, between the hours of twelve and two in the afternoon, 
to nominate and chuſe the ſixteen peers to ſit and vote in 
the enſuing parliament of Great Britain, which 1s to be 
held on the day . . 
We and 8 Eſquires, 
two of the principal clerks of ſeſſion, by virtue of the 
commiſſion granted to us by the Right Honourable 
clerk-regiſter of Scotland, dated 
and regiſtered in the books of council and ſeſſion 
appointing us to officiate in his name at the 
ſaid meeting of the peers, do hereby certify and atteſt, 
that, after the oaths and declaration, required by law 
to be taken by the peers preſent, were adminiſtered 
to them, and their votes, with thoſe of the proxies, 
and ſigned liſts of the abſent peers collected and exami- 
ned, [here the names of the ſixteen peers are inſerted] 
were 
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were elected to ſit and vote, in the houſe of peers, in the 
enfuing parliament of Great Britain. In witneſs where 
of, we have ſigned and ſealed theſe preſents with our 
bands, in preſence of the peers electors, place, and time 
above mentioned, 


NUMBER VI. 


Cory Warrant by Queen Mary to the She- 
riff of Aberdeen in 1548, for extending 
or retouring all the Lands of that Coun- 


ty. 


F ARY, by the grace of God, Queen of the Scots, 

to our ſheriff of Aberdeen, and to his deputes, 
greeting, forſameickleas our deareſt couſin, and tutor 
James Earl of Arran, Lord Hamilton, &c. protec- 
tor and governor of this realm, and Lords of our 
 ſecreit council, underſtanding that our auld ene- 
mies of England intend, the ſpring of this year, 
to invade our realm with all their force and power, 
whilk may not goodhe be reſiſted without an general 
tax of men and money, as have been thought moſt ne- 
cedſſar, to be lifted off the haill eſtates of the ſame; whilk 
tax cannot be made till the time the ſaid Lords know the 
value and extent of all the lands within our realm: Our 
will is herefore, and we charge you ſtraitly, and command 
| that, 
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that, incontinent thir our letters ſeen, ye paſs with all dili- 
gence poſſible, and conveen ane condign aſſyſe of the moſt 
famous men within the bounds of your office, and re- 
tour be them all manner of lands lying within the ſame, 
as well kirk-lands as temporal lands, and the patrimony 
of our crown, and others being in their hands be reaſon 
of ward or otherwiſe; and that the ſaid aſſyſe be choſen 
and ſworn thereto in manner following, viz. the lands 
that gives preſently of yearly maill and duty four pounds 
to twenty ſhillings of old extent, general and univerſal, with- 
out any exception or regard to any retour paſſit a- before; 
and that ye bring and produce before us, our ſaid tutor 
and governour, and lords foreſaid, your retour, made in 
manner above written, to our borough of Edinburgh, the 
zoth day of January inſtant, under the pain of rebellion, 
and putting you to our horn; and give ye failzie therein, the 
day being paſt, ye be denounced our rebel and put to 
our horn. And on likeways, that ye command and charge 
the barons and landed men, dwelland within the bounds 
of our ſaid ſheriff- dome, to conveen with you at ſick dax 
and place as ye ſhall appoint unto them, for making of 
the ſaid retour, under the pain of rebellion. And, if they 
failzie therein, that ye denounce them that diſobeys our 
rebels, and put them to our horn, and eſcheat and inbring 
all their moveable goods to us, for their contemption, as 
ye will anſwer to us thereupon, to the execution of your 
office, delivering thir our letters, be you duely execute and 
indorſit, again to the bearer. Given under our ſignet, at 
Strivling the third day of January, and of our reign the 
| ſeventh year 1548. | 


Per Dominos Secreti Cdveilii, Gr. 
NUMBER 
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NUMBER VII. 


Form of the Writ to the Sheriffs upon the 
calling of a Parliament. 


EORGTUS, Dei gratia, Magnae Britanniae, Franciae, 


et Hiberniae, Rex, fidei defenſor, Vicecomiti comi- 
tatus de Salutem. Quia de aviſamen- 
to et aſſenſu concilii noſtri, pro quibuſdam arduis et ur- 


gentibus negotiis, nos, ſtatum et defenſionem regni noftri 


Magnae Britanniae, et eccleſiae, concernentibus, quoddam 
Parliamentum noſtrum, apud civitatem noſtram Weſtmin- 
ſter, die proximo fu- 
turi, teneri ordin avimus; et ibidem, cum praelatis, mag- 
natibus, et proceribus, dicti regni noſtri, colloquium ha- 
bere, et tractatum; tibi praecipimus, firmiter injungendo, 
quod immediate, poſt debitam notitiam prius inde dan- 
dam, unum militem, gladio cinctum, magis idoneum et 
diſcretum comitatus praedict. per libere tenentes ejuſdem 
comitatus, qui electioni hujuſmodi intererunt, ſecundum 
formam ſtatuti in eadem caſu editi et proviſi, eligi facias. 
Tibi etiam praecipimus, quod de quolibet regali burgo 
comitatus praedict. unum commilſionarium, ad elegen- 
dum unum burgenſem, pro claſſe, five diſtrictu, de diſcre- 
tioribus, et magis ſufficientibus, libere et indifferenter, jux- 
ta formam ſtatuti inde editi et proviſi, eligi facias. Et no- 
mina eorundem militis et burgenſis, qui tibi forent retor- 
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nata per clericos ad inde appunctuatos, in quibuſdam in- 
denturis inter te et illos reſpective conficiendis, licet hujuſ- 
modi elegentes praeſentes fuerint, vel abſentes, inſeri, eoſ- 
que ad dictos diem et locum venire facias. Ita, quod i- 
dem miles et burgenſis plenam et ſufficientem poteſtatem 
habeant ad faciendum et conſentiendum his, quae tunc ibi- 
dem, de communi concilio dicti regni noſtri, (favente 
Deo), contigerint ordinari ſuper negotiis antedictis. Ita 
quod, per defectum poteſtatis hujuſmodi, ſeu propter im- 
providam electionem militis et burgenſis praedictorum, 
dicta negotia infecta non remaneant quovis modo. Nolu- 
mus autem quod tu, nec aliquis alius vicecomes dicti reg- 
ni noſtri, aliqualiter ſit electus. Et electiones illas, quae ti- 
bi forent certificatae et retornatae, ut praefertur, nobis in 
cancellariam noſtram, ad dictos diem et locum, certifices, 
juxta formam ſtatuti, una cum hoc breve. Teſte meip- 


ſo, apud Weſtminſter | die 
anno regni noſtri | 
Written on the Tagg thus: 5 
Vicecomiti comitatus de pro elegende 
ad parliamentum, die 


proxime tenendum. 


NUMBER VIII. 


| FoRM of a Sheriff's Intimation of a 
Writ. 8 ELLER 


* 


HERE As the parliament of Great Britain, by their 

act for rendering the union of the two kingdoms 

more entire and compleat, and for the more uniform and 
. expreſs 


ATP END I 


Expreſs method of electing and returning members of par- 
lament by authority of the ſame, enacted, that, when a- 
ny parliament ſhall, at any time thereafter, be ſummoned 
or called, the forty-five repreſentatives of Scotland, in 
the houſe of commons of the parliament of Britain, ſhall 
be elected and choſen by authority of the Queen or her 


ſucceſſors, their writs; under the great ſeal of Great Bri- 


tain, directed to the ſeveral ſheriffs and ſtewarts of the re- 
ſpective ſhires or ſtewartries; and the faid ſeveral ſheriffs 
or ſte warts ſhall, on receipt of ſuch writs, forthwith give 
notice of the time of election for the knights or commiſſi- 
oners for their reſpective fſhires or ſtewartries. And at 
ſach time of election, the ſeveral freeholders of the reſpec- 
tive {hires ſhall meet and conveen, at the head-boroughs 
of the ſeveral ſhires or ſtewartries, and proceed to the e- 
lection of their reſpective commiſſioners or knights for the 
ſhire or ſtewartry. And the clerks to the ſaid meetings, 
immediately after the ſaid elections are over, {hall preſent- 
ly return the names of the perſons ſo elected to the ſheriff 
or ſtewart of the ſhire or tewartry, wilo ſhall annex it to 
His writ, and return it with the ſame to the' court, out of 
which the writ is iſſued. And ſeeing the ſaid writ is come 
to my hands, whereby I am notified, that there is a new 
parliament called to be held at Weſtminſter, the 


day of next enſuing, whereby 
I am commanded and firmly enjoined, immediately after, 


and upon receipt of the ſaid writ, to give notice 
tothe whole freeholders within the ſheriffdom of 

to the effect they may meet, and elect one knight 
or commiſſioner for the ſaid ſherifdom ot WT: 
the moſt fit and diſcreet of the ſheriffdom aforeſaid, ac- 
cording to the form of the ſtatute in that caſe made and 
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provided. Theſe are, therefore, intimating and making 
known to the haill freeholders and electors of the ſheriff- 


dom of ä in purſuance of the ſaid acts 
of parliament and writ iſſued forth to us: That they meet 
and conveen at a upon 

being the day of 


- betwixt the hours of twelve and two of the clock in the 


_ afternoon, in in order to e- 


lect their repreſentative for the ſaid ſhire to fit and vote 
in the houſe of commons of the parliament of Great Bri- 


tain, which is to meet on the ſaid day 
of | next, and ordain intimation hereof to 
be 3 at the market-croſs of | on a mar- 


ket-day following, and at the pariſh-churches within the 
ſhire the next Lord's day, and to be read by the precentors 
immediately after divine ſervice in the forenoon; and 
thereafter affixed on the moſt patent door of the ſaid 
churches. Given and ſubſerived at the 
day of and of his Majeſtie's reign 
the year 


NUMBER IX. 


FoRM of the Execution of the above Inti- 
mation. 


po he day of one 
thouſand ſeven hundred and ſeventy 


being a mar ket-Gays and market-time, betwixt the hours 
of 


of eleven and twelve before noon; I A. B. ſheriff-officer, 
paſt at command of the ſheriff-depute of the ſheriffdom of 

to the market-croſs of head-burgh 
of the ſheriffdom thereof, and thereat, after my crying 
of three ſeveral Oyes's, and open proclamation, did pub- 
licly read the principal intimation and ſummons, intima- 
ting and ſummoning the reſpective freeholders within the 
Taid ſheriffdom, to conveen and meet upon thar day, at 
the place, and to the effect therein, and within mention- 
ed; and, after due proclamation, and public reading there- 
of, I affixed and left, at and upon the ſaid market-croſs, 
a printed copy, whereof the within is a duplicate. This 
I did, before theſe witneſſes, C. D. and E. F. both ſherift- 
officers, and hereto ſubſeribing with me. 

An execution muſt alſo be made and given in, bearing 
the officer's having delivered copies of the intimati- 
on to the precentors of all the pariſh-churches with- 
in the ſhire, and of their being affixed on the mo 
patent door of the ſeveral churches. 


Foxu of the Sheriff's annexing to the 
Writ the Return made by the Clerk to 
the Freeholders. 


The return is made in the form of an indenture be- 
tween the ſheriff and clerk, in the following manner: 


HIS indenture, made at in a full court 
or meeting of the ſheriffdom thereof, holden the 
day of in the year of 
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che reign of our ſovereign Lord George the Third, by the 
grace of God, King of Great Britain, France, and Ire- 
land, betwixt an honourable man, A. B. Eſquire, ſheriff- 
depute (or ſubſtitute) of the ſaid thire, upon the one part, 
and Mr C. D. clerk, elected to the effect under-written, by 
the electors or freeholders of the ſaid ſhire, on the other 
part, witneſſeth, that, according to the form and tenor of 
the brieve or writ of our ſovereign Lord the King, annexed 
to this indenture, proclamation having been lawfully 
made at the market-croſs of the borough of 

head-borough of the ſaid ſhire of and at the re- 


ſpective pariſh-churches within the ſame, as the cuſtom is; 


the electors and freeholders of the ſaid ſheriffdom, being 
met the day above-mentioned, in the 


of and thoſe who were there preſent, be- 


ing ſworn and examined, according to the form, ſtrength, 


and effect of the ſeveral ſtatutes made and provided 
thereanent, they unanimouſly elected and choſe F. G. of 
H. knight, reſiding within the county, girt with a ſword, 
habile, fit, and diſcreet, giving and granting to the a- 
foreſaid knight, fult and ſufficient power for himſelf and 
the whole community of the ſaid ſhire, to do and conſent 
to ſuch things in parliament, as by the common council 
of the kingdom ſhall happen to be ordained, upon the af- 


fairs aforeſaid ſpecified in the ſaid writ. In teſtimony 


whereof, to the one part of this indenture remaining 
with the ſaid A. B. to be annexed to, and returned with 
the writ, he, the ſaid A. B. and C. D. have ſet their 
hands and ſeals; and to the other part of the faid inden- 
ture, remaining with the ſaid C. D. for the uſe of the 
before mentioned ſhire, the ſaid A. B. bas alſo ſet his 


hand 
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hand and ſea], place, day, month, and year of God, and 
king's reign aforeſaid. 

When there is only a return made to the ſheriff, of 
a member to repreſent the ſhire, there is wrote and ſign- 
ed by him upon the back of the writ, as follows: The 
© execution of the within writ is contained in the inden- 
sture hereto annexed.” If there is likewiſe a return of a 
burgeſs, the indorſement is in theſe words: The execu- 
tion of the within writ is contained in certain indentures 
* hereto annexed. 
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Cory Warrant for a Poll-election in the 
Borough of Anſtruther-Weſter. 


At the Court at St James's the 26th day of June 1767, 
FE SE NF, 
The KING's Moſt Excellent Majefty in Council, 


\ \ 7 HEREAS there was ſome time ſince preſented to 

his Majeſty at this board, a petition of Robert 
Robb, and others, burgeſſes, heritors, and inhabitants of 
the borough of Anitruther-Weiter in North Britain, pray- 
ing, that his Majeſty would be graciouſly pleaſed to grant 
warrant for making an election of magiſtrates and coun- 
B b 3 ſellors 
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ſellors for the ſaid borough, by a general poll of ſuch re- 
ſident burgeſſes, heritors, and inhabitants, paying and 

liable in public burdens within the fame; and likewiſe a 

petition of Robert Hunter, and other burgeſſes and heri- 
tors of the ſame borough, praying, that his Majeſty 

would be graciouſly pleaſed to order a warrant in council, 

for reſtoring the magiſtracy and town- council of the ſaid 

borough, by a poll election of the burgeſſes reſident in 

the borough, and heritors bearing part of the public bur- 

dens, excluding honorary burgeſſes, ſervants, and pen- 

ſioners of the town: His Majeſty having taken the ſame 

into conſideration, and received che opinion of his Maje- 

ſty's Attorney-general, the Lord Advocate of Scotland, 

and his Majeſty's Solicitor-general thereupon, is pleaſed, 
with the advice of his privy-council, to order, that, for 

the reſtoring the peace and good government of the ſaid 
borough, the inhabitant burgeſſes of the ſaid borough, who | 
reſided there on the 18th of September 1765, and heritors 
who, on the ſaid 18th day of September 1765, were li- 
able in, and did bear, and ſhall, upon the day of the poll- 

election, be liable in, and bear a part of the public bur- 
dens of the ſaid borough, (excluding honorary burgeſſes, 
ſervants, and penſioners of the town, or of any corpora- 
tion within the ſame, and others who are now, or ſhall 
be under any legal incapacity of acting at ſuch election) 
be, and they are hereby authoriſed and commanded to 
aſſemble themſelves at the council-chamber within the 
ſaid borough of Anſtruther-Weſfter, at ten o'clock in the 
forenoon, upon Wedneſday the 15th day of July next, 
with continuation of days, of which the ſheriff-depute of 
Fife-ſhire is hereby required to give public notice, eight 
days before the day of election, then and there to elect fit 
| perſons, 
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perſons, (not exceeding fifteen in number, being the 
number elected at Michaelmas 1764), properly qualified 
in terms of the ſett and uſage of the ſaid borough, to be 
magiſtrates and town-counſellors of the ſame; and that 
the perſons ſo to be elected by a majority of che burgeſſes 
reſident in the ſaid borough, on the ſaid 18th day of 
September 1765, and heritors aforeſaid, ſhall continue 
from that time magiſtrates and counſellors, till the uſual 
time of election in the current year 1767, and that all 
perſons claiming to vote as burgeſſes do give their bur- 
geſs- tickets, or authentic extracts from the records of 
this borough, of their admiſſion to the freedom thereof, 
and that the ſaid heritors do likewiſe give in certificates, 
under the hands of the collector of the public burdens of 
the ſaid borough, or other ſatisfactory evidence of their 
being liable in, or bearing a part, on the ſaid 18th Sep- 
tember 1765, in reſpect of the lands and tenements upon 
which they ſhall claim a right to vote at the poll- election, 
and that they are then liable in, and do bear a part of the 
public burdens of the ſaid borough of Anſtruther-Weſter, 
ſix days at leaſt before the day of election, to the ſaid 
ſheriff-depute, or his clerk, that their names may be call - 
ed before the election; And that the ſheriff-depute of Fiſe- 
ſhire, (within which the borough lies), the ſheriff-depute 
of Perth-ſhire, and the ſheriff-depute of Mid-Lothian, 
-being the two adjoining counties to Fife-ſhire, or any two 
of them, be, and they are hereby authoriſed and requi- 
red to attend, overſee, and direct ſuch election, accord- 
ing to law, and the rules uſed to be obſerved in ſuch ca- 
ſes, and to form an authentic inſtrument thereupon, un- 
der their ſubſcription manual, to be reported to his Ma- 
jeſty in council, for his royal confirmation, and that they 
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do adminiſter to the electors, before they be admitted ta 
poll, the oaths appointed by law to be taken in Scotland, 
by the electors at ordinary elections of magiſtrates, and 
likewiſe the oath againſt bribery and corruption, if re- 
quired by any perſon having a right to vote at the ſaid 
election. Of all which the perſons afore named, and all 


others whom it may concern, are to take notice, and pay 
due obedience hereto. 


NUMBER AI. 


FO RN af a Precept from a Sheriff to a 
Borough, 


A. B. Eſquire, ſherif-depute (or ſubſtitute) of the 


county of to 


the magiſtrates and town-council of the 


royal borough of 


Whereas, by a writ of election, to the parliament to be 


Holden at the city of Weſtminſter, on the 
— directed to me, and bearing 


teſt the day of 2 a 


commanded, that, of every royal borough of the afore- 
ſaid county, I freely and indifferently cauſe to be elected 


one commiſſioner, to ele& one burgeſs, of the moſt diſ- 


creet and ſufficient, for the claſs or diſtri, according to 
the form of the ſtatutes thereupon made and provided, as 
in the ſaid writ at more length is contained; herefore I 
require and ordain you, that, with all convenient ſpeed, 


7 


2 
{ 
, 
; 
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ye freely and indifferently elect one commiſſioner (in the 
ſame manner as you was in uſe to elect commiſſioners to 
the parliament of Scotland) in order to elect a burgeſs for 
the claſs or diſtrict of boroughs whereunto your borough 
does belong, of the more diſcreet and ſubitantial men; 
and that ye order the ſaid commiſſioner, ſo to be elected 


by you, to repair to the preſiding bo- 
rough of the ſaid claſs or diſtrict, upon the day 
of lbbeing the thirtieth day from the 


teſt of the ſaid writ) and then and there to ele& the ſaid 
burgeſs to parliament, according to the form of the ſta- 
tutes thereupon made and provided, and in terms of the 
ſaid writ. Given under my hand and ſeal at 

the day of 17 
years, and of his Majeſty's reign the year. 


NUMBER XIII. 


FOR M of a Commiſſion from a Borough 
to a Commiſſioner to vote for a Burgeſs 
to ſerve in Parliament. 


N a council of the borough of holden 
in the court-houſe thereof, being the ordinary place 
where the council uſes to ſit, the day of 


on thouſand ſeven hundred and 
years: The which day the magiſtrates and council of the 
ſaid borough of being conveened, in obedi- 
| | ence 
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ence to a precept directed to them by 
Eſq; ſheriff-depute of the ſheriffdom of 
of the date the : day of re- 
quiring them to ele& a commiſſioner for the ſaid bo- 
rough, as they uſed formerly to elect a commiſſioner to 
the parliament of Scotland, and ordering the ſaid com- 
miſſioner to meet within the town-houſe of the borough 


of being the preſiding borough of the 


claſs or diſtrict, upon the day of 

at twelve of the clock in the forenoon, with the 
reſt of the commiſſioners choſen for the ſeveral boroughs 
of the ſaid diſtrict, and there to vote for and ele& a bur- 
geſs, out of the diſcreeteſt and moſt ſufficient, freely and 
indifferently, for repreſenting the ſaid diſtrict in the en- 
ſuing parliament of Great Britain, to be held at Weſt- 
minſter upon the day of next, by a 


writ directed to the ſheriff of the ſhire of 


bearing date at Weſtminſter day of 
laſt; the ſaid magiſtrates and council, being all qualified 


conform to law, and having heard read the act of parlia- 
ment againſt bribery and corruption, did unanimouſly 


(or by a majority) ele& and chute, and hereby ele& and 
chuſe whom they teſtity to be a 
man fearing God, of the true proteſtant religion now pu- 
blicly profeſſed and authoriſed by the laws of this realm, 
expert in the common affairs of this borough, and a bur- 
geſs thereof, their very lawful and undoubted commiſ- 
ſioner to the effect underwritten, giving, granting, and 
committing to him their full power, for them, and in 


their names, and upon their behalfs, to meet and con- 


veen within the ſaid town-houſe of as 
being che preſiding borough of the claſs or diſtrict of bo- 
; roughs 
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roughs whereof this borough is one, upon the ſaid 

day of . inſtant, with the reſt of the 
commiſſioners choſen for the ſeveral boroughs of this di- 
ſtrict, and there to vote for and ele& a burgeſs of the ſaid 
claſs or diſtri, out of the diſcreeteſt and moſt ſufficient, 
freely and indifferently, to repreſent the ſaid diſtrict in 
the parliament of Great Britain, appointed to be held 
at Weſtminſter the ſaid day of 
next, promiſing to hold firm all and whatever things 
their ſaid commiſſioner does in the premiſſes; and or- 
dain the clerk to give out an extract of the above 
commiſſion, and to affix the ſeal of the borough thereto, 
Extracted forth of the council-record, and the ſeal of the 
borough is hereto affixed, by me 

(Signed) clerk. 


NUMBER XIV. 


Form of an Indenture 8 a Sheriff 
and a Clerk of a preſiding Borough. 


9 HIS indenture, made at the borough of 
the day of one 
thouſand ſeven hundred and years, and of the 
reign of our ſovereign Lord, &c. the year, 
betwixt A. B. Eſquire, ſheriff-depute (or ſubſtitute) of the 
ſhire of pn the one part, and C. D. 
| COMMOR 
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common clerk of the borough of 
and clerk to the election of a burgeſs to ſerve in parlia- 
ment for the claſs or diſtrict after mentioned, ſpecially 
appointed to make the return of the faid election, con- 
form to the ſtatutes made on that behalf, on the other 
part, witnefſeth, That, by virtue of his Majeſty's writ of 


election, bearing teſt the day of December laſt, 
directed to the ſheriff of the ſaid ſhire of 
and to the ſheriffs of the ſhires of and 


| and of the ſaid ſheriffs their ſeve- 
ral precepts thereupon, directed to the boroughs of 


for chuſing each of them a commiſſioner or delegate to 
the effect under written, and ordering the reſpective com- 
miſſioners to meet at the ſaid borough of | 
as the preſiding borough for the time, of the claſs or di- 
{trict of boroughs above mentioned, upon the day and 
date of theſe preſents, being the thirtieth day after the 
teſt of his Majeſty's writ of election aforeſaid, and to 
chuſe a burgeſs for the ſaid diſtrict to repreſent them in 
the enſuing parliament, to be holden at the city of Weſt- 
minſter upon the day of 
next. The commiſſioners cho- 
ſen for the boroughs aforeſaid, being this day met in the 
council-houſe of the ſaid borough of the 
preſiding borough at the ſaid election, did, by an unani- 
mous vote, (or by a majority of votes), of the ſaid com- 


miſſioners, who produced commiſſions duly authentica- 
ted, freely and indifferently chuſe and ele& E. F. Eſq; a 
burgeſs of the borough of | to attend 
and ſerve in the enſuing parliament of Great Britain, for 
the ſaid claſs or diſtrict of boroughs above mentioned, gi- 
ving 
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ving and granting to the ſaid E. F. full and ſufficient 
power for himſelf, and the commonalty of the ſaid claſs 
or diſtrict, to do and conſent to thoſe things which then 
and there ſhall happen, by the common council of the 
kingdom, (by the bleſſing of God), to be ordained upon 
the affairs mentioned in the ſaid writ. In witneſs where- 
of, to the one part of theſe preſents, remaining with the 
ſaid A B. Eſq; to be annexed to and returned with his 
Majeſty's writ of election aforeſaid, directed to the ſheriff 
of the ſaid ſhire of he the ſaid A. B. and 
C. D. have ſet their hands and ſeals; and to the other 
part remaining with the ſaid C. D. for the uſe of the di- 
ſtrict of boroughs before mentioned, the ſaid A. B. has 
alſo ſet his hand and ſeal, place, day, month, year of 
God, and king's reign aforeſaid. 


r A. 


Page 33. line 6. for 1426 read 1427. 
75. line 9. after privy-ſeal add the maſter of re- 
' queſts, 
91. line 2. for commons read commoners. 
106. in the note, for & 4. read 9 8. 
194. line 18. /r tenor read tenure. 
237. line 22. for however read how. 
302. in the note, after & add 1. 
348 catchword, for within read its. 
350. line 21. after for add a 
ib. line 24. for a read the 
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EXD Xx: 


A DJUDGERS have no vote during the legal rever- 
ſion, p. 39, 216. 


| may vote after expiration of the le- 
9 provided they be in poſſeſſion; but, if more than 


one upon the ſame lands, che firſt infeft alone can 
vote, 217. 


Alteration of circumſtances, what ſufficient to authoriſe 
turning a perſon off the roll, 264, et 4. 
Articles, Lords of, 62. 

Articles and ſupplications to be delivered to the clerk- re- 
giſter, to be by him preſented to a convention appoint- 
ed to meet 20 days before the parliament, 77. 
Articles, committee of, declared a grievance, and aboliſh- 

. ed, 77. 


B 

Bagimont's roll, 1 54. 

Bribery and corruption; the effect of, 332 to 340. 

Bribe given to a wife, without the knowledge of her hu- 
{band, does it diſqualify the huſband ? 340. 


Are thoſe who aſk, but do not receive a reward for 


their votes, diſqualified ? 341. 

Boroughs royal, poſſeſſed of lands holding of the King, 
can they vote in the election of a commiſſioner from 
the ſhire? 198. 

Magiſtrates and counſellors of royal boroughs, how 
choſen, 319. | 
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Boroughs royal. Magiſtrates and counſellors of, muſt be 
annually elected; and if the election does not proceed 
on the proper day, none take place, without a warrant 
for a poll, p. 320. 

Not lawful for the minority to ſeparate from 
the majority, 322. | 

——Lawful to any conſtituent member, at any meet- 
ing for election of magiſtrates or counſellors, or of any 
previous meeting, who ſhall apprehend any wrong to 
be done by the majority of ſuch meeting, to complain 
to the court of ſeflion, 324. 

Within what time muſt ſuch complaint be pre- 

ferred, —Caſe of Pittenweem, 326. | 

Who muſt be parties to ſuch complaint, 327. 

— — Can abſent members complain? 329. | 

What wrongs or abuſes are proper grounds of 

ſuch complaints.—Caſes of Pittenweem, Jedburgh, 
Brechin, and Inverkeithing, 330 to 340. 

———Can thoſe called as defenders to ſuch complaints 
be brought as witneſſes for the complainers? 343. 

————commiſſioners from, how elected, 347, et ſeq- 

How muſt their commilſſions be authenticated? 


- 4 


—What are their ne ed 353. 


Precepts for chuſing ſuch eee by 
whom iſſued, and to whom directed, 347. 9 


— repreſentatives, where and how choſen, 
354, et ſeq. 

- Their neceſſary qualifications, 371, et 2 * 

Boroughs royal divided into different diſtriets, 88, 
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Boroughs royal. Preſiding borough which, p. 88 and 362. 


Has a caſting vote in caſe of an equality, 361. 


C 
Church of Scotland, 42. 
Act of annexation of the church-lands to the 
crown, 46. 


—Preſbyterian form of government approved of i in 


parliament, 48. 
Order of biſhops reſtored, 52 


53 
——— — Reſtored again in 1662, 54. 
——— — Declared a grievance in 1689, and totally abo- 
liſhed, 55. 
Church-lands how valued, 1 54. 
——— —EreQed into a temporal lordſhip, the vaſſals 
whereof have taken the benefit of the acts of annex- 
ation afford no freehold qualification, 197. 
Claims for enrolment, what muſt they contain, 138. 
Claims and objections to perſons ſtanding upon the roll; 
when, and with whom muſt they be lodged, ib. 
Claims or objections lodged with the ſheriff-clerk need 
not be ſigned, 14 1. 
Claim ſuſtained, though not lodged till 4 o'clock in the 
| afternoon of the 6th of Auguſt, though the Michael- 
mas meeting was held on the 6th of October, before 2 
in the afternoon, 140. 
Claim, not neceſſary that a claim mention the preciſe va · 
mation of the lands, 1 39. 
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Epiſcopal form of government aboliſhed in 1640, 
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Claim, miſrepreſenting the place of regiſtration of the 
claimant's ſeiſin, not ſuſtained, p. 140. 


Not neceſſary that a claimant attend the meeting 
of freeholders in perſon, 142. 


Ihe freeholders have a diſcretionary power as to 

the order of conſidering claims, ib. 
Complaints ſummary.—Perſons refuſed to be admitted 
to, or ſtruck off from the roll, may complain to the 
court of Seſſion, 117. | 

Delay to enrol, held equivalent to a refuſal, ib. 

Whether a complaint be competent when the free- 

holders repel an objetion for ſtriking a perſon off the 

roll, 121. f 

-Freeholders apprehending that a 7 has been 
wrongfully enrolled, may complain to the Lords of 

| Seſſion, 120. 

Whether complaints can be Se Bs from perſons 

| who do not ſtand on the roll at the time, 122. 

Who muſt be made parties to complaints before 

the court of ſeſſion, 131. 


—— Method of ſerving a complaint, 1 32» 


Freeholders proceeding againſt a complainer after 

his complaint is ſerved, guilty of a contempt of court, 

| 35 | | 

-Can new evidence be received before the court of- 
| ſeffion i in order to ſupport a claim for enrolment ? 127 
and 373. 

Can new objections, not moved at the freeholders 
meeting, be ſet up againſt a claimant's title under 2 
complaint before the court of ſeſſion? 125. 
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Complaint. The freeholders judgement, refuſing to admit, 
or ſlriking off the roll, being affirmed by the court of 
ſeſſion, the complainer forfeits L. 30 of penalty, with 
full coſts of ſuit, p. 124. 


What if the complaint be preferred in the Joint 
names of a liferenter and fiar? 125. 

————Sherif and ſtewart-clerks muſt immediate! 7 obey 
che judgements of the court of ſeſſion in complaints, 
under the penalty of L. 100, 121. 

Convention of eſtates, what, 82. 

Convocation of the King's lieges, what, roy, 

Coroner: The offices of coroner and ſerjeant afford no 

freehold qualification, 194. 

| E 

Election of commiſſioners from ſhires, where held, 280. 
Diet of, how publiſhed, 279. | 
————_—Preſes and clerk, how choſen, 282. 


Minutes of election, by whom ligned, and to 
whom delivered, 294. 


Mode of procedure in electing commiſſioners from 
ſhires, 297. a | 
Repreſentatives of royal boroughs, where, and 
how elected, 354, et „eg. 
Perſons incapable of being elected, 254 to 258, 
and 271 to 275. 


Entail, Does an infeftment upon a diſpoſition by an heir 


of entail barred from the power of aliening, afford a 
title for enrolment? 214. 


Extent old, forty ſhilling land of, what, 148. 
What evidence neceſſary to ſhow that lands are 
truly a forty ſhilling land of old extent, 1 57, et ſeg. 
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Extent old. Two twenty ſhilling lands equal to a forty 
ſhilling land, p. 162. 
Lands extended together with an annualrent of 
one merk out of certain other lands, to ten merks, ſuf- 
_ ficient for enrolment, ib. | 
———4A twenty merk land divided into two moieties, and | 
veſted in two different proprietors, gives neither a title 
to be enrolled, 164. 
The old extent muſt be diſtinct Gs the ſeu-duties 
in feu-lands: This explained, 171. 
Heirs-portioners ſucceeding to a forty ſhilling land 
of old extent, has the ſon of the eldeſt a title to be en · 
rolled? 170. 


F 

Fiſhings. A freehold qualification, if valued in the ceſs- 

books, 194. 
Formula, 98. 
Freeholders roll, how made up, 113. 

Their Michaelmas head-courts, when to be 

held, 116. 
The original conſtituent members of their 
annual meeting at Michaelmas, who, 133. | 


— — 


—_——— —Extra of che roll made up at each meeting, 
and of the minutes, muſt be delivered gratis to the ſhe- 
riff-clerk to be inſerted in the ſheriff-books, and pro- 
duced at next meeting, 134. OS 

—Sheriff-clerk, neglecting or refuſing to inſert 


the rolls or minutes in the ſheriff-books, or to give 
ſigned copies or extracts thereof, forfeits L. 100, ib. 


FEDEX 5 
Freeholders. The principal books not being produced at 
a meeting of freeholders, a copy extracted and ſigned by 
the ſheriff-clerk ſufficient to ſupply their place, p. 135. 
Sheriff-clerk, giving falſe copies of the roll or 
minutes, forfeits L. 100, and becomes incapable of hold- 
ing his office, ib. 
| Method of chuſing the preſes and clerk, ib. 
Minutes of their election, by whom ſigned, 


136. 


Oaths to be taken by the freholders at their 

meetings, ib. and 281. 

Quakers, their ſolemn affirmation ſufficient, 

137. : 

Oaths to be taken by the clerks to the meet- 

ing of freeholders, ib. and 296. 

— Method of making up the roll at Michaelmas 
meetings, or meetings for eleQions, 137. 

Two perſons enrolled on the ſame lands, the 

one as fiar, and the other as liferenter, ought to be ſo 

diſtinguiſhed in the roll, 142, 


Freeholders have no power to review the proceedings of 
former meetings, ib, _ | 
Have no right to call for the warrant of a 
charter, or to enter into a diſcuſſion of a claimant's pro- 

greſs, 207. | 
- One free holder may conſtitute a meeting, 143. 
If the freeholders negle& to meet at Michael- 
mas, is there any remedy ? 144. 
— Qualifications of a freeholder, ſo far as relates 
to the title, what, 146, et ſeg. | 


— — — — — — 
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Head-courts, formerly three, now only one in a year, 34. 
| When to be held, 116. 
Coda. entitled to be enrolled by virtue of their 


predeceſſors infeftments, 225, 


—A grandſon by the mother's ſide cannot be 
| 1 as apparent heir to his grandfather, but muſt 
be firſt ſerved, 22 7. 

No objeftion to an heir being immediately 
relied, that he has made up titles in his own perſon, 
228. 

Huſbands may vote in right of their wives freeholds, and 
widowers of heireſſes in virtue of the courteſy, 216. 

Huſbands cannot vote upon the apparency of their wives, 
229 | 


| Muſt an heir-apparent lodge a claim two ca- 
lendar months before the Michaelmas meeting? ib. 


joy: 
Infeftment muſt be taken, and ſeifin regiſtered, one year 
before enrolment of any perſon claiming, 203. | 
- Date of preſenting ſeiſins to the keeper of the 
; " regilter, and of his marking them in the minute-book, 
reckoned the date of the regiſtration, 206. TN 

—TInfeftment, though not regiſtered till more 
| than ſixty _ rs it is > ak is it a N title for 
erode erg ib. 

Diſpenſing clauſes in a charter, ſufficient to 
ſupport att infeftment * at one place mw ſeveral 


o. 9 
| difcotitigtious parcels of land, though the union be dif- 
ſolved by an alienation of a part, p. 268, 
Interdiction no objection to a petſor's _ enrolled, 2 ** 
| L 

Liferent- right entitles to vote, 215: 

Liferenter and fiar of the ſame lands may both be enroll- 
ed; but the fiar cannot vote when the liferenter claims 
that privilege, ib. : TP | RG. 

Minor freeholders, or fatuous, cannot be enrolled, 253. 

204 FTIR N 

Nominal and fiQtitious, 237, to 252, 

- Oaths to be taken by peers. See peers.” 

o be taken by freeholders, r 36, and 28 1. 

fo be taken by the clerk to che er, of free- 
| holders, 296. 

—-— To be taken by cterks of ban We at the elec · 
tion of a commiſſioner or detegite, 370. 

—.— o be taken by magiſtrates and inen 1 
election, ibidem, et 351. t | 


| - EY be taken 'by the common eferks of 8 
- roughs at the efe&ion of their repreſentativss, 355. 


—— - 


o be taken by ere from 2 ** 


ſueh elections, 3 50. 
Oath of truſt and poſſeſſion, 23 , et ſeg. . 
—-—Muſt be taken, if required, at any meeting of free 
holders, whether for election or adjuſting the rolls, 234. 
3 
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Oath of truſt, &c. cannot be put till after the election of. 
preſes and clerk, p. 2 35. 

Ne be taken by commiſſioners from a if cho- 
ſen in n abſence, before taking | their ſeats, 299 


; P | 7 ET 

Papiſts, and thoſe he refuſe to take the formula, can nei- 

Parliament, Engliſh, its riſe and progreſs, 5. 

| When repreſentatives were firſt ſent en 

. 15. 

When firſt ſent from W 16. 

When parliament was ſeparated into two __ 

ſes, 17. "op 8 1 | 

Parliament, Scotch, irs origin ef firſt conſtitution, 20. 

Repreſentatives from boroughs introduced in 
the reign of Robert Bruce, 24. 

——— Small barons relieved of the burden of 3 
ing in parliament, 29. 

ines impoſed on abſent members, * 

Common ſpeaker of parliament, 30. 

1 allowance to commiſſioners from ſhires 

and boroughs, ib. 

 ———— Commiſſioners from ſhires elected 8 34 

8 of _ the three eſtates ſufficient, though 

's one ſhould. entirely diflent, 7. 

————Subſidies, how un in the Scorch para: 
ment, 79. 

- Parliameot of Britain, how este 86. | 

Forms of Scotland, Fo, 9 1 


* A. 


—— a Oh 8 

Peers, Britiſh, not entitled to vote in x the n of the fr. 

teen Scotch peers, p. 96. 

Peers, Engliſh, ſucceeding to a Scots peerage, may vote. ib. 

— — Caſes as to that matter of the Dukes of Hamilton, 
Queenſberry, and Argyle, 96 and g7. 

———Peers, minors, or papiſts, cannot vote, 98. 

or, if ſuſpected of popery, 1 ee ſwear, and 
ſubſcribe the formula, ib. 

—— Oaths and declarations to be taken 85 er 99 to 


101. 
— — No peer entitled to elect, or be elected, who, within a 


year preceeding, has been twice preſent at Divine ſer- 
vice in any epiſcopal meeting, the paſtor whereof has 
not taken the oaths to government, and does not pray 
for the King by name, and for all the Royal family, in 
the ſame form as in the e of the Church of IO 
land, ror. - - 
——Abſent peers _m_ vote by _— or ſend I 
liſts, 102. 
— formalities of en and ſigned liſts, 102 
to 105. E c et 
Can peers fatuous vote? 105. 
Peers called to vote by proclamation, 105. 
—— Muſt come with their ordinary attendants only, ib. 
Vuſt treat or debate of nothing but the election, 108. 
—— Method of procedure at the election of FIR 109, 
to 111. 
heir eldeſt Tons EI of electing, or being e- 
lected, commiſſioners from ſhires or boroughs, 255, 
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Penalty. upon the commiſſioner laſt elected, er the ſhe: -- 
riff-· cler k receiving the vote of any perſon who does 
nat Rand upon the roll, or not calling for or refuſing 
the vote of any perſon whoſe name is upon the roll, in 
the choice of preſes and clerk, P- 282, et ſeg. - | 

Por the ſheriff-clerk's rejecting, or refuſing to ſign 
the minutes of the election of preſes and clerk, or . 
ing falſe minutes of ſuch election, 294. 

Por freeholders ſeparating from the majority, and 
ſetting up any perſon as preſes or clerk, other than 
thoſe chaſen by the majority, 293. | 

n thaſe, wha preſume to act as preſes and n 
without being ghoſen by the majority, ib, 

n the preſes receiving the vote of apy pevſan. not 
ſtanding upon the roll made up by the meeting for e- 
lection, or not calling for, or refuſing the vote of any 
perſon ſtanding upon that roll, 298. 

n the elerk to che meeting of freeholders refuſing 
to return the perſon elected by the majority, or return- 
ing any qther perſon, 301, | 

on the ſheriff's failing to annex to the writ: the 

return made by the clerk to the meeting of freeholders, 
or annexing a return made by any ether perſon, 304. 

n the clerk. of the crown negleRing to. entey re- 

turns made to him by the ſheriffs, or making any alte- 

ration, unleſs by arder of the Houſe of Commons, or 

giving a certificate of any perſons not returned, 317 7. 

On perſons elected by a minority preſuming to vote 

in the election of magiſtrates and counſellors of royal 

þoroughs, 323: 


535 73-23 > 4p 17 
Penalty on perſons elected by a' minority preſuming to 
| act as magiſtrates or counſellors, p- 323. 


— ſheriffs negleQing their duty in the delivery of | 


precepts to the magiſtrates of royal boroughs, 348. 

On magiſtrates to whom precepts are directed ne- 
' gleding their duty, ib. 

——— On clerks of royal boroughs neglecting or refuſing 
to ſign and ſeal a commiſſion to the commiſſioners e- 
lected by the majority, or ſigning and ſealing a com- 
miſſion to any other perſon, 353. 

— any perſon other than the common clerk of a 
royal borough preſuming to act as ſuck, and making 
out a commiſſion to any other than the commiſſioner 
appointed by the majority, 3533. 

n common clerks of preſiding boroughs lea 
ing or refuſing to return the perfon elected by the ma- 
jority of commiſſioners, whoſe eommiſſions are duly 
authenticated, ar returning any other perſon, 357. 

n ſheriffs neglecting or refuſing to annex to the 

writ the return made by the clerk to the prefiding bo- 

rough, or anpexing to it a return made by any other 

perſon, 369. 

Penalty and diſability inflicted on thoſe who tranſgreſy, 

the act of the 2d of George II. cap. 24, p. 259 · : 


For other penalties, ſee FP Freeholders, 
and Supply. 
Poll, warrant for, 344, &c, 
Ho whom directed, 347. 
Premunire, penalty of, 108. 


Priyy-council of Scotland aboliſhed, 924 


At INDEX 


O. 


* Ing | 
Retour. No objedtion to it, that there were not fifteen 
jury- men upon the inqueſt, p. 163. 5 
No objection to a retour's being evidence of the 
old extent, that at the time of i its date che lands held 
of a ſubject ſuperior, 164. 4 
Retours of church-lands, if ſufficient to prove the old 
extent, 166, et t ſeq. 
Returns. Clerks choſen by the meeting of freeholders muſt 


return to the ſheriff the perſon elected by the majority 
"of the freeholders ſtanding upon the roll, $or. 


Sheriff muſt annex to the writ the return made by 
the clerk choſen by the majority of the freeholders, 
and return the writ to the crown-office, 304. 

Common clerk of the preſiding borough muſt re- 
-turn to the ſheriff of the county the perſon ele&ed by 

"the majority of the commiſſioners from the ſeveral bo- 
roughs of the diſtri, whoſe 3 are each au- 
9 — 8 

A beriff muſt neee return mado 

by the clerk of the preſiding borough, 5 | | 


8 
bes how aid in parliament, . It 
—— Ther repreſentatives, 752 termed commilioners, 
"I 
— — Mode of i in their 5 ve thn 227% et ſeq: IM. 
Soldiers muſt remove to the diſtance of two miles from | 
all places of election, 111. 
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Supply, commiſſioners of, what are their neceſſary quali- 
fications, p. 186, 

bat number of commiſſioners r to cons 
ſtitute a quorum, 188. 

—— —Conveener may call a general 8 * 
ſtanding an adjournment to a more diſtant day, 189. 

ee eee muſt take the oaths of allegiance 
and abjuration, and ſubſcribe the aſſurance, under the 
penalty of L. 20, ib. : 

Sutherland, county of, its e ee with 

regard to the electing a commilBoaer, 199, et ſeq. _ 

T | : 

Teinds. * ns afford a freehold cbs 2 195. 

Title, The title on which one claims are to be enrolled 

- muſt be abſolute, and not depend on the will of ano- 
cher, 211. 

——A diſpolition of lands containing an. N to 
a charter, but reſerving the property, or daminium utile, 
to the granter, does not afford a title for enrolment, 


—— 


230. . 
G ; p U H 
Union of the two kingdoms, 85. ; 


Valued rent, what and how eſtabliſhed, 173, et ſeg.” 
Valuation, diviſions of, how made, 178 to 191, ef ſeq © 
At what meetings can they be divided, 18 7. 


1 n made by a private meeting, if con- 
, firmed. by; a ſubſequent legal * is thereby valie 
dated, 188, 


Valuation. [Who mt be called in a diviſion of valuati- 


on? p, 190. 
i -＋Uo other evidence of valuation can be recei- 


ved by the freeholders but what ariſes from the books 
ol the commilfioners of ſupply, 193. 

Uf the commiſſioners of ſupply commit inju- 
ſtice or miltakes i in "dividing ns, what remedy 
lies? 198, a ſeq. Shs erent | 

——What if they refuſe to ; divide valuations, 568. 

65 «fi. — 

— Four Rundred Pousch of valuation a fuffici- 

ent title for enrolment, though the lands be actually 
12 11 1 i 591 5 

Wadlets proper, entitled to a vote; improper 8 35 and 

218. 

b — © empowering a wadletter to call forkisn mo- 

ney, not neceſſary, 219. 

— objection to a wadſetterꝰs right ta be enrolled, 
that the reverſer is to have the benefit of the caſualties 

of ſuperiority, 220. | 

Wadſet of a ſuperiority a apod 1 9 the feu-· duty 
be preciſely equal to the mares of the redemption- 

money a — 

— 4 ſimple renunciation i the wadletter, 
without a declarator of redemption or reſignation, will | 

entitie the reverſer to be admitted to the roll, 222. 

Writ iffued by the clerk of the crown fo f 
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